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VRKFAOE TO THE FIRST EDITION 



Mt object in undertaking this work was to attempt in 
some degree to supply a want which at present greatly 
impedes the study of English law at the Universities. There 
is no really elementary work on the English law of real 
property adapted for the use of students who have not and 
may never have any practical experience in the working of 
the law. Almost all elementary books have been written 
from the professional rather than from the educational point 
' of view ; excellent as many of them are as introductions t<> 
a practical knowledge of law, they are scarcely available for 
purposee of legal education at an University. Blackstone''s 
treatise stands almost alone in adequately satisfying both 
demands. It has been the fashion of late to dwell on the 
defects rather than on the merits of that great work, and 
there are obvioos reasons why it fails to satisfy the require- 
ments of the present time. Nevertheless Blackstone still 
remains unrivalled as an expositor of the htw of his day. 
Throughout the following pa^^es his work is referred to as at 
once the most available, and the most trustworthy authority 
(if the law of the eighteenth century. 

In couradering the mode in which the elementary principles 
of the important branch of English h»w, which is the subject 
of this treatise, can best be dealt with, there can be little 
question that it is necessary to begin by sketching the history 
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and derelopm^nt of rights over land. Hardly one o£ the 
main olassifications of these rights which ie recognised at 
the present day — the distinction, for instance, between the 
l^al and the equitable interest, the notion of an etia/e in 
lands with its coneequences, as distinct from property in 
things personal, the distinction between freehold, leasehold, 
and copyhold tenure — can be explained without tracing if 
possible the origin, at all events the development, of the 
conceptions on which it is based. It seems therefore neces- 
sary to start from the earliest elements of English law, 
and to trace the development by the action of the tribunals 
and of legislation of the germs which are found in oar 
earliest authorities, till we are at last enabled to give some- 
thing like a systematic classiBcation of the congeries of 
ancient custom and mediaeval and modem innovation called 
the law of real property. It seems beet, in the first instance, 
to trace the growth of the law chronologically till the period 
is reached at which the structure has attained its permanent 
features, when an attempt may be made to arrange its various 
branches Bystematically ; it being always borne in mind that 
the nature and attributes of the various classes of rights are 
to be accounted for by reference rather to tieir history than 
to any prinmples of jurisprudence. This stage in the history 
of English law appears to me to have been reached before 
the reign of Henry VIII. I have attempted in the Appendix 
to Part I, Tables I, II, and III, to arrange systematically 
the main branches of the law of land as it stood at the 
oommem^ement of this reign. It will be seen that much 
of this classification is taken ^m Blackstone, who followed 
one of the greatest o£ English lawyers, Sir Matthew Hale. 

In the arrangement summarised in Table I, as will be seen, 
I am largely indebted to Mr. John Austin's Lectures on 
Jurisprudence. The remarkable analysis of juristic concep- 
tions which he instituted, but uafortunately left incomplete, 
is, as it seems to me, a Kr^fia is ifi; it is, in great part, 
work done which must enter largely into the basis of any 
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attempt to recast English law on true priaciples of systematic 
arnuigement. 

Part II of this work treats mainly of the growth of the 
two branches of the Law of real property which are of the 
greatest importance in modem law, the history and develop- 
ment of Usee and Trusts, and of Wills of land. The former 
is perhaps the most curions and important chapter in the 
history of the law of land. The extreme technicality of our 
modem law, the mysteries of conveyancing, and the anomalous 
opposition of Equity and Law, are mainly due to the unhappy 
piece of l^islative reform called the Statute of Uses. It 
is this Statute, with the marvellous interprctatioDS to which 
its provisions have been subjected, which renders any real 
simplification of the law of real property impossible, without 
a more thorough rebuilding of the whole strncture from 
its foundations, and substitution of a systematic or scien- 
tiBc for a historical classification, than is at all likely to be 
undertaken at present. Here, therefore, it is necessary to 
pursue the same method as in Part I, and to attempt first 
to trace the development of the law, and then to summarise 
and arrange it under the principal classes which are due to 
the historical causes whose action has been discussed. ' This 
I have attempted to do in the last chapter on ' Titles.' 

My object throughout has been to attempt to explain the 
leading principles of the law as it exists at present by refer- 
ence to its history. For antiquarian research I am painfully 
conscious that I have neither sufficient knowledge nor leisure. 
I have endeavoured to state with accuracy such matters con- 
nected with the antiquities of our law as are necessary to 
explain its later developments, or as seemed to possess an 
intrinsic interest so great that the omission of them from 
an outline of the history of the law of land would not be 
justified. I have endeavoured on the same principle to select 
the original authorities which form the backbone of this 
treatise. Experience abundantly proves that no account can 
give so vivid and trustworthy a picture of the history o£ 
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law as the original authorities theniBelves. For tbe purpoees 
of legal ^ucation they are of the ntmoBt value. Sut so 
little attention has been paid to the abundant materials we 
possess, they still exist for the most part in so inaccessible 
a form, that they can hardly be said to be available to the 
student. The principal Btatutea bearing on real property are 
sufficiently conspicuous. In the selection of extracts from 
text-writers and reported cases there was more difficulty. 
The extracts from Bracton occupy a large space. This is, 
1 hope, justified by their intrinsic interest, and by the 
historical importance of the work of that great lawyer, the 
merits of which have, I think, been somewhat underrated. 

The difficulty which perpetually encounters those who have 
to give instruction in law to University students is this — 
where is the line to be drawn between principle and detail ? 
what is the point to which the teacher can usefully go with- 
out burdening the student with minor rules which, however 
important as pieces of professional knowledge, are useless 
for educational purposes ? This is a question which every 
one who has to encounter the difficulty in practice must 
solve for himself. In the present work I have endeavoured 
to draw the line at the point to which, as it seems to me. 
University students, even if tJiey enter upon the study not 
as preparatory to the practice of the profession, but as forming 
part of a liberal education, might properly be brought. 

The proofs of the first chapter were already revised before 
the appearance of the first volume of Mr. Stubbs' excellent 
and learned Constitutional History. I was, however, enabled 
to insert several references to his work, and in one or two 
cases to introduce some modification into the text. I have 
also to thank him and other friends for some valuable sug- 
gestions and criticisms on the first chapter. 

I have refrained from over-burdening the notes with re- 
ferences to authorities. It will be seen that I throughout 
refer to Slackstone as the great authority on the earlier law, 
and to the admirable work of Mr. Joshua Williams as the 
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niotit available treatise on the law of tlie present day. I have 
only inserted such references to other works, as appeared to 
me to be proper in order to introduce students to the leading 
authorities to be found in any fairly furnished law library. 
I Fapeb BtrnjiuraB, Tehfi.e. 
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The principal chaogee iu the present edition consist of the 
addition of translations of the extracts from Olanvill and 
Bracton, which I hope may be of use. 

An im]}ortant reaction has recently taken pl&ce in oppo- 
sition to the view that the source of the law and custom 
which developed into the manorial system is to be found 
in the Teutonic village community. Mr. Seebohm in this 
tountry and M, Fustel de Coulanges in France have con- 
tended with great foree, in opposition to the view taken by 
most of the recent English and German writers, that the 
origin of the feudal law and custom of the Middle Ages is to 
be found in the Roman latifimiHiim, rather than In the 
Teutonic village community, the very existence of which is 
questioned by Fustel de Coulanges. An admirable account 
of the history and present position of this controversy will be 
found in the Introduction to Professor Paul Vinogradofi's 
recent work on 'Villainage in England' (Oxford, 1892). 
Notwithstanding the powerful criticism with which the views 
previously accepted have been assailed by the writers referred 
to, it still seems to me that the evidence derived from the 
records of manorial courts, the history and character of rights- 
of common, the phenomena of the ' common fields,' and the 
authority of the earliest of English legal text-writers lead to 
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the inference that id England at all events the free Teutonic 
village community was not a fiction but a tact, aod that the 
manor was probably developed out o£ the community, and not 
the community out oC the manor. The mass of evidence 
collected by Professor Vinogradoff in the remarkable work 
above referred to, appears to me strongly to conErm this view. 
I have B^en therefore no reason to modify in any material 
particular the account, avowedly more or less conjectural, 
which, following the authors referred to in the notes, was 
given in previous editions of the probable origia and growth 
of manors, and of the relation of the lord of the manor to the 
freeholders and copyholdere within its ambit. 
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Since the last edition of this book much additional tight 
has been thrown on the early history of English law by 
the appearance of the elaborate and (so far as our present 
knowledge goes) exhaustive work of Sir P. Pollock and 
Mr, F. Maitland, HUfory of EnglUh Law before the time of 
Kdward I. It will be seen that some alterations and additions 
in the earlier chapters are doe to their investigations and 
criticisms. Mr. MaitUnd's lata* work, Doonuday and Beyond, 
was not published until "the proof -sheets of the earlier chapters 
had been revised. 

Being unable, owing to the pressure of official work, to 
devote mnch time to the preparation of this edition, I have 
been fortunate enough to b^ ftl>le to avail myself of the aid of 
Mr. W. M. Harrison, of Alt Souls Colle^, to whom I am 
indebted for a careful revision of the text and notes, especially 
of the earlier chapters, by reference to the latest authorities, 

um 1897. KENELM E. DIGBY. 
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THE HISTORY OF THE LAW OP 
REAL PROPERTY 

CHAPTER I. 

INTRODUCTORY. ELEMENTS OF THE LAW OF LAND 
BBFOEB THE REIGN OF HENRY II. 

The English law of land is o£a mixed origin. The customs cHAP. i. 
of the early Teutonic invaders, the effect of conquest and '^"'- '■ 
settlement of the land on a large scale, the gradual and ' 

what may be called the natural growth of feudal ideas, the 
effect of the Norman Conquest in developing theee ideas into 
a system of law and in importing doctrines unknown before, 
the subsequent influence of the Roman and Canon law, all 
these are elements of which account most be taken in at- 
tempting to trace the growth of the law of land. 

By the time of the reign of Henry II a definite system of 
law may be said to have arisen. This will be the subject 
of the next chapter. In the present an attempt will be made 
to take some account of the elements out of which the system 
of the law of land ultimately grew, 

SECTION I. 

Anglo- Saxon Custom aki Law. 

§ I. Effect of the Teutouie Seitlemeni. 

The earliest element in the English law of land is in all 

probability the Teutonic Whatever traces may have existed 

' t ' B 



2 ANGLOSAXOH LAW 

CHAP. I. of the laws of Eome at the time of the earliest Teutonic 
"T^ ' invasion, no vestige of them is to be found in the evidence we 

possess of the Anglo-Saxon customary law'. The conquerors, 

unlike the tribes which overran Italy, Gaul, and Spain, retained 
the customs, the religion, and the language which they brought 
with them uninfluenced by the people whom they dispossessed. 
Moreover, these customs were of pure home-growth, without 
any admixture of the element of Roman law or civilization. 
' Our forefathers,' says Mr. Freeman, ' came from lands where 
the Roman eagle had never been seen, or had been seen only 
during the momentary incursions of Drusus and Germanicns *.' 
The mode in which Teutonic settlement was effected is 
matter of conjecture only. There is however no doubt that it 
was the work of successive bodies of invaders during parts of 
the fifth and. sixth centuries. But the process was not merely 
that of invasion by bodies of armed men, it was the migra- 
tion of whole oommunitiea bringing with them the organizRr 
tioD and the cnstoms which had regulated their life at home ". 

' Mr, Soebolim, in his English VilUge Community, ohap«. VIII-XI, 
and Proftsaor Atitley in his preface to the trenBlation of Fustel da Cou- 
langes. Origin of Propert]' in Land, favour the Tien that the basis of the 
English Hanorial System waa laid during the Roman occupation of 
Britain, and that its main features are to be traced in the later develop- 
ments of Boman law. Whether or not H. Fustel de Coulanges baa made 
good the aimilar prapoaition with regard to feudalism in Gaul, there seemH 
to be no sutBcient oTideuce to justify its application to the earl; history 
of land-tenure in England. It appears to be opposed to the view of the 
best authorities on early English Hiatory. Probably some few doctrines 
and practices of Boman law wore introduced by the clergy after the 
adoption of Christianity, especially that of disposition by will [compare 
Tacitus, Germania, o. 30, 'nullum testa mentu m '), but the large infiiaion 
of Boman law which exists in our own was mainly of much later intro- 
duction. See Stuhbs, Constitutional History, L p. 6a. (The references 
are to the lat edition.) Pollock and Maitlaud, Hist, of Eng. Law, t 
In trod. p. uxi. 

' Freeman, Norman Conquest, i, p. so; and compare Stuhbs, Const. 
Hist i. p. II, Oneen, Malting of England, p. 140. 

* ' The invaders come in families, and kindreds, and in the full organi- 
sation of their tribes: the three ranks of men, the noble, the freeman, 
and the Isst : even the slaves are not loft behind.' Stubbe, Const. Hist. i. 
p. 64. See Green, Making of Enj^and, p. 154. 
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THE TEUTONIC SETTLEHENT 3 

It 18 probable that when the invaders had disposBessed the cHAP. I. 
natives of a large tract of land the allotment of the territory ^^^- '■ 

was effected in a regular mode, so as to reproduce the main I 

features of land-tenure with which they had been familiar in 
their Continental homes. The Britons seem t« have been bo 
completely exterminated or driven westward, or those that 
remained reduced to so abject a state of servitude, that no 
appreciable influence was exercised by the native element 
upon Teatoaic customs. 

There is no direct evidence as to the mode in which the 
conquered portions of the territory were colonized by invaders. 
Materials for conjectures more or less probable are afforded 
by the records of similar proceedings in the case of other 
Teutonic and .Scandinavian conquests^, and by the nomen- 
clature and legal and other phenomena which are found ex- 
isting in later times. It must be borne in mind that the 
invaders, though still retaining many habits derived from 
ancient Teutonic customs, had attained to a certain degree of 
political organization at the time of the invasion. The body 
of invaders is a regular army led by a chief, and divided 
into ' hundreds ' of warriors, who are united by a bond of 
real or supposed kinship, and probably come from neighbour- 
ing homes \ 

There can be little doubt that re^rd was paid to this 
division of the host into hundreds in the distribution of the 
conquered territory. It is impossible to trace the exact links 
of connexion between the hundreds of warriors who consti- 
tuted the snb-divisions of the Teutonic army and the territorial 
hundred of later times; there can however be no question 
that the two are conuected, and the most plausible conjecture 

' StubbB, Const. Hist, i, p. 7a. 

* 'Ceateni ex giagulis pagis Bant, idqno ipgnm inter mioa Tooantnr, et 
quod primo ntimerus taii, jam noman et honor est.' TaaituB, Oermania, 
e. 6. This too waa the number of the Msessora of the princepa for 
judicial pntposea. 'Elignntur in iiadem oonciliia et priacipes qui jara 
per pagoB viooaque reddunt. Ceateni singulis ex plelie comitM consilium 
•itnul et auciorita* adeuut.' Iti. o. la. 
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4 ANGLO-SAXON LAW 

I. seesos to be that a definite area of territory, though probably 
■ not of uniform size, waa in the original process of colonization 
asBigned to each hundred, that the name then gradually 
ceased to have a personal, and began to acquire a territorial 
signification, that it was adopted as the most important 
division for fiscal and judicial purposes, and that, as the whole 
country became colonized and brought under a uniform syetem 
of organization, the boundaries of isolated hundreds would be 
extended till they touched each other, and thus the present 
division of the county into hundreds, or districts of the same 
kind but bearing different names, was effected '. 

But though the settlement of the hundred bore an im- 
portant part, as will be seen later, in the development of ono 
element of the manorial system, there are other features of 
the Teutonic settlement which appear to have a still more 
important bearing on the history of the law of land. 

The inquiry is here complicated by the necessity of giving 
some answer, without sufiScient materials, to the questions — 
What were the main features of primitive land-tenure amongst 
the forefathers of the English ? How and in what forms had 
these features developed at the time of the migration? and 
how far did they survive, and in what ways were they affected 
by, the process of conquest and colonization ? 

The earliest form of systematic land-tenure, the settlement 
of the 'village community,' has of late received so much 
learned investigation that its main features may probably be 
regarded as having been recovered^. When the Teutonic 

' See Stubbs, Const. HisL i. pp. 96, 97. 

■ I refer especially to the nritings of Ton Hiarer, and to ProfesEor 
Nasse's abort treatise On the Agricnltunil Communitj of the Middle 
Ages, translated by Col. OuTry (Hacmillan, 1871), p. aS. See also Sir H. 
Maine, Village Communities, Lects. iii and v; and Hr. Morler's cb)«j in 
the volume on Land Tenure published by the Cobden Club (Macmlllan, 
1670) i and compare the description of the 'Mark System' in Stubbs, 
Const. Hist, L pp. 49-53 ; and Green, Making of England, pp. 1B0-187. 
On the other hand, the name and the very exibtence of the ' mark ' has 
been powerfully questioned by Fuatel de Coulangea in his works L'Alleu 
et le Boniiiine Rural (Paria, 1889), and Lea Originea dn Systime Fdoda), 
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nations ceased to be purely nomad, a state from which some CHAP. i. 
tribes appear to have been only just emerging in Caesar's ""- "■ 

time', the first definite settlement or appropriation of hind \ 

woald be by a group o£ households forming a. family, or 
a small cluster of families, the bond of union being real or 
supposed kinship, and occupying a definite area of land. 

The characteristics of this settlement appear to have been 
as follows. Each community occupied a territory, which was 
divided into three, or rather four, portions. There was, first, 
the township in which the houses and their surroundings are 
appropriated and held by the heads of families in individual 
proprietorship. Here probably we have the earliest instance 
of separate or individual property. As a whole the district 
would probably not be regarded as individual property at all. 
The notion that the ownership of the soil of the whole district 
is vested in the king or some great lord b in all probability of 
later growth. But from the earliest times of permanent 
settlements the house which the freeman had built and the 
curtilage which he had enclosed must have been regarded as 
his own property^, held in dependence on no other man or 
body of men. We shall find that in later times house pro- 
perty in towns is regarded as having a more absolute and 
independent character than property in agricultural or common 
land^ 

Secondly, there was the arable portion, or the district of 
cultivated Und, in which separate plots were held, for a time 
at all events, in severalty, by individual members of the com- 
munity, subject to certain customary regulations as to common 



throwing light on the existence and character of the village commanit;. 
The main features of the village commuDity have been reproduced with 
great clearness by Mr. Seebohm in his norJi on The English Village 
Commanitf, whether or not we accept his view of the historical relation 
of the village community to the manor. 

■ Caesar, de BelL Qall. Ti 33. 

' 'SuHtn qoisqoe dotnum epatia circumdat.' Tacitus, OenoMiia, c. 16. 

' Aa to tenure in bui^age, nee below, p. 48. 
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CHAP. I. cultivation and enjoyment. The most nenal of these were 
*^ ■■ that the arable land should be .divided into three fields 

'_ (campi), one of which should lie fallow every third year, and 

that the whole community should have rights of common 
pasturage cm the fallow portion, and on the stubbles of the 
cropped fields at certain periods between harvest and seed- 
time. It appears probable that these three fields were not 
always on the same spot; fresh land would be broken up, 
and land which had been cultivated would go out of cultiva- 
tion and be used only for pasturage '. It would necessarily 
follow that the portions of land allotted to individuals were not 
held by them as permanent or separate property ; they were 
beneficially enjoyed for a time and then returned to the common 
stock, the proprietor receiving other allotments in their place. 

The meadow-land was dealt with in a similar way. It was 
open for common pasturage during the interval between hay- 
harvest and the new growth of the grass. It was then fenced 
off in separate parcels, which were for the time appropriated 
to the various heads of families. 

Lastly, there was the common land or wastes not appro- 
priated to individuals at all, on which the whole community 
had rights of pasturage, wood-cuttiug, or the like. The 
various rights over the common territory were regulated by 
the vill^e assembly, consisting of all the freemen. 

Traces of this mark system ' became indelibly fixed in our 
law. The house with its surroundings was regarded as the 
absolute property of the possessor. Hence probably in towns 
and larger vill^es arose the conception of tenure in burgage, 
the form of tenure which in feudal times came the nearest to 
absolute property in land. The practice of re-allotting from 
time to time portions of the arable or meadow land is occa- 

' Nuse, p. lo ; and see Tacitus, GermanU, c a6, and Stubbs, Const. 
Hist i. p. 19. 

' I preseire this eiprsBaion which has beoome oommon, though Fustel 
de Coalanges haa thrown connideikble doubt upon the accuracy of the use 
of the term 'niark' otherwise than In the sense of 'boundary.' See 
Pollock, Idsd Laws, Note C. 
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sionally noticed in later timefl ^. The right of paatamge on CHAP. I. 
the arable land or 'common field/ the right that is which ■'^- '■ 

each cultivator had at a particular time of year to put his '_ 

cattle on the plots of his neighbours as well as his own, and 
for that purpose to have the fences removed, appears in our 
law under the name of common of shack ^, The right of 
common pasturage during some months of the year on 
meadow-lands, which for the greater part of the spring and 
summer are appropriated for hay to individuals, is still more 
common. Lands subject to these rights are often known as 
Xiammae lands, Lammas-day (August 13, O. S.) being the 
time at which the common rights begin ^. Iiastly, the rights 
of common enjoyment over the waste become curtailed, and 
transformed into rights which at some foigotten period the 
lord of the manor k supposed to have granted to his tenants 
or to neighbouring freeholders. 

On the whole, we may fairly eonjeeture that the hundreds 
of warriors did, when they had subdued a portion of territory, 
divide it among families who formed villages or townships, 
bearing strong traces of the Teutouic 'mark system.' Prob- 
ably to each of these townships a definite district would be 
allotted, consisting of land already occupied by or adapted 
for dwelling-houses and their appendages, of amble land, of 
pasture land, and of wastes, marshes, and woods. The share 

* See Coke upon Littleton, 4a. Pratt o. Oraeme, 15 East's Reports, 335. 

* See Corbet's case, Coke's Beports, p»tt viL 5a. 'In the county of 
Norfolk there is a special manner of common called " ahaok," nhieh U to 
he taken in arable land, after harreat until the land be sowed again, Ac ; 
and it began in ancient time in this manner : the fletda of arable land in 
this coontr; consist of the lands of many and di*ers several persona, 
lying intermixed in many and several smaU paresis, eo that it Js not 
possible that any, without trespass to the others, can feed their cattle in 
their own land, and therefore every one doth put in their cattle to feed 
promiKtu in the open field.' Often the right is of a more eitensiTO 
character than is here described, and is in practice enjoyed, though as 
will appear hereafter often without legal justiflcation, by the neighbour- 
ing inhabitants. 

' The name is also sometimes applied to arable land over which rights 
of common exist, such as are mentioned in the last note. 
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. which was allotted to each member (whether uniform in size 
or not is doubtful) wse called by wious names, all bearing 
the common interpretation of land sufficient for the support 
of a family*. There can be little question that the main 
features of the mark system were reproduced, so far as re* 
gards mode of enjoyment of the arable, pasture, and Waste 
land within the district. 

From the first the township or Tillage community must 
have been regarded as forming a part of the larger aggr^^te, 
the hundred. Perhaps there was a village assembly which 
regulated the affairs of the village, but had not any judicial 
functions. It was probably concerned mainly with matters 
relating to the common cultivation of the arable land, the 
mode of using the pasture, meadow, and waste land, the 
admission of new settlers in the district, the raising contri- 
butions for common purposes, and such matters, exclusively 
relating to the interest of the township. These functions 
devolved in later times partly on the manorial court, partly 
on the vestry o£ the parish ; the former being the assembly of 
landholding inhabitants considered as tenants of a lord, the 
latter of landholding inhabitants considered as members of 
a parish, the township being considered as an ecclesiastical 
division ^ Each township contributed a certain number of 

' Hide, terra famitiie, familia, mmaa, mansiu, cas8nta,&ix See Stubbs, 
CoDat Hist. i. p. ai. 

* Even up to the date of the transfer of the powers of the veEtry 1« 
the parish council by the Local OoTemment Act of 1894 (57 ft 58 Vict 
c 73) the functions of the manorial courts nnd of the vestr; were not 
always kept distinct. It was very common to find that an idea dtiU 
prevailed that the psriehioners assembled in veeti-j had the powor of 
regalating rights over the waste lands within the parish. Acts of control 
were frequently exercised over such lands by pariah ofBcera. As will 
be pointed out lator, there was, except under special circumstances, no 
legal justification for this notion ; it donbtless desoended from a time 
before the lawyers bad precL'iely defined the relative rights of the lord of 
the manor and of commonare having common appendant, appurtenant, 
or in gross. See the observations of Lord Chancellor Untharley in 
Warrick i. Queen's College, Oxford; Law Reports, 6 Chancery Appeals, 
p. 733 ; and see below, Ch. III. 5 il 
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representatives to the court o£ the hundred, which probably, CHAP. I. 
amongst its other functions, exercised civil and criminal juris- '^^' '■ 
diction in the district ', 

It may well have been the case that, besides the bodies oE 
invading warriors, there were numerous isolated migrations 
of small bodies, who, without attempting conquest on a large 
scale, settled down on vacant lands, and reproduced the Features 
of the village communities of their former homes. Such small 
communities, if they existed, must in process of time have 
become mei^ed in the larger a^^regates as the country 
became more extensively settled, or have fallen under the 
power of some great lord, the territory occupied by them 
becoming part of his domain. 

One of the most interesting questions, if there were 
materials for anything more than conjectures more or less 
plausible, is, how far were district* of conquered land at ,or 
soon after the primitive settlement assigned to the king 
or chief or his principal followers to be held by them in 
severalty, and, if such assignments were made, what was the 
relation of the allottees of such districts to the dwellers on 
them? 

In primitive times, when a body of invaders has succeeded 
in conquering a portion of territory and settles down upon 
the land which it has won, that territory is looked upon as 
the property of the community at large, rather than of the 
individual chief, king, or leader. At the same time the 
presence of the chief — the leader whose personal or hereditary 
eminence inspires his followers with the belief in his kinship 
with the gods — is a necessary element in the process of 
conquest and settlement. But he is not at first regarded 
as owner of the land. No doubt the chief would as part of 
bis functions regulate the original distribution of the land^; 
but this he would do as head or leader of the community, not 
as having appropriated the soil to himself and granted it out 

■ stubby Const. HiEt. i. p. laa. 
» Id. L p. 71. 
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CHAP. I, to his followers. Wliat the community had won would be 
''*^" '■ regarded as belonging to the community at large. 

Still it seems probable that a large district of laud was 

from the first allotted to the successful leader of the conquer- 
ing host, who seems to have at once been recognized as king ^. 
But it must be home in mind that the title and office of king 
did not at first involve any necessary relation to the land. 

The idea o£ separate or individual property in land had, as 
above seen, been developed before the migration, to what 
extent it is difficult to say; but it is not improbable that the 
conception of separate ownership, which was probably at first 
confined to the house and its enclosure, had before the 
Teutonic conquest attached to the lai^r domains allotted to 
or appropriated by the leader of a body of victorious colonists. 
It seems therefore probable that, as happened in other cases 
about the same period', from the first settlement a large 
domain would be reserved for or allotted to the king. Whether 
or not that domain would include lands occupied by townships, 
BO that the townships would be regarded as existing on the 
land of the king, and under a peculiar obligation to render to 
him dues in rent, in money, or kind, is doubtful. It would 
seem more probable that the allotment should in the first 
instance have been from land not appropriated to or occupied 
by townships, but comprising a large district inhabited only 
by scattered settlers or the natives who remained. Thus 
probably originated the notion o£ the royal domain ; the lands 
would be tilled for the king's benefit by Teutonic or native 
slaves, some of the more distant portions might be loaned or 
lent by him to tenants. 

It is impossible to say whether in the original allotment 
similar districts were assigned to the immediate followers of 
the king, the leaders of the second rank, or whether by the 
various means which will be mentioned later they acquired 
the ownership of such districts at periods subsequent to the 

' Stubbs, Conat Hi«. i. p. 66. 

* Compara OibboQ, iv. 187 (MUman's ed.}. 
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Teatonic conqaest. The iarge amoimt o£ knd available for CHAP. I. 
diviBion, the probability that the ownership of a, domain by ""^" '" 

a great man was not alb^tber unfamiliar to the Teutonic 

settlers from the date of the earliest migration, seem to give 
ground for a conjecture that in many cases such districts 
vere allotted to the king's immediate followers at the time 
of the original partition of the soil. If this were the case, 
the nature of their ownership and their relation to the 
dwellers on the soil would present the same features as 
characterized the district allotted to the king. 

On the whole, therefore, we may conjecture that as a general 
rule the different bodies of settlers divided the land into town- 
ships or districts bearing the main features of the Teutonic 
community, that probably a large district was allotted to 
the Iftder as his domain, and perhaps smaller districU to the 
king's immediate followers. 

Over and above the land thus settled would be a large 
amount of surplus land, increased perpetually, as the bound- 
aries of the occupied territory are enlarged, by further con- 
quests and dispossession of the native inhabitants. 

§ 2. Sooi/attd and Fotklawl. 
From very early times it was common to make grants of 
land to religious bodies or to individuals. The grants were 
effected by the king as the chief of the community, with the 
consent of the great men, who in conjunction with the great 
ecclesiastics, after the introduction of Christianity, formed 
the Witenageraot, or Assembly of the Wise. The grant was 
made by means of a ' book ' or charter '. Land thus granted 

' Whether the land wu actually considered aa transferred b; the book, 
as by a modern deed tinder 6 and 9 Vict o. 106, or vrliether any additional 
oeremony resembling livery of seisin nas requisite (see below, chap. III. 
{ 13 (a)), is a point on which I have not been able to find authority. The 
anoJi^y of the prsutice of other nations nould seem to show that some- 
thing like delivery of a piece of turf, a bough, Ac., would be considered 
essential. Eemble, Cod. DipL i. t, seems to think that this was so in 
early times, that the practice then went ont, and the book and taking 
poBseaaion under it was BUffldent, till the practice was revived by the 
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CHAP.L was eaid to be 'booked' to the grantee, and was called 

^^^' '' bocland or bookland. Thns bookland comes to mean land 
5 2. 
held under a written instrument by private persons or 

cliurches ; who or whose predecessors are, or at least are 
supposed to have been, grantees of the community. The 
practice seems, after the introdnction of Christianity, to have 
prevailed chiefly in favour of religiouE houses, and in this 
way the great ecclesiastical corporations acquired thoir pro- 
perty. Frequent gifts were also made to individualf, chiefly 
the king's thegns or minit/ri^. 

In process of time the conception of bookland seems to be 
ooextenaive with that of alodial land^. The term 'alodial' 
originally had no necessary reference to the mode in which 
the ownership of land had been conferred ; it simply meant 
land held in absolute ownership, not in dependence upon any 
other body or person in whom the proprietary rights were 
supposed to reside, or to whom the possessor of the land was 
bound fo render service *. It would thus properly apply to 
the land which in the original settlement had been allotted to 
individuals, while bookland was primarily applicable to land 
the title to which rested on a formal grant. Before long, 
however, the words appear to have been used synonymously 
to express land held in absolute ownership, the subject of free 
disposition tuier vivoi or by will *. Later, when the concep- 
tion of 'tenure' had become more general, the meaning of 
'alodium' seems to be land which would descend to the heir^. 

Hormana under the form of livery of seisin. See too Palgrave, Rise and 
Progrosa of the Engiigh Commonwealth, ii. ccxivii ; and Eseays in Anglo- 
Saxon L&w (Boston, 1876), p. no ; Pollock, Land Laws, chap. I, p. 199 ; 
Fusl«l de ConUngea, L'Alleu, p. 131. Poltocli and Haitland. Hist of Eng. 
Law, ii. p. 86. 

' And hence the eipresgion tain* or thegn-lsnd. Thia seeniB to menn 
not K paiiicalnr speciea of tonnre, but land which was as a fact held or 
owned by a king's tliegn. 

' Pollock and Haitland, Hist, of Eng. La-w, i. p. 37. 

' Sfe Freeman, Norman Conquest, L p. 84 (and ed,). 

* See Stubbs, Conat. Hiat, i. p. 76, n, 3. 

• See below, p. 06, 
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As a general rule, when sncb a grant was made to an C 
individual, it is expressed in the charter itself that be is to 
hold the land &ee from all burdens, that he is to be under 
no obligation to render anything in the shape of money 
payment or services of any kind to the grantor of the land, 
vrith the exception of the threefold service, the trinoda 
neeettiiat, to which all lands were subject. This consisted of 
the duty of rendering military service {expedUio), and of 
repairing bridges and fortresses (pontig arcUve conslrucdo). 
These were duties imposed on all landholders, distinct from 
the feudal services of later times, but tending more and more 
to become duties attaching to the possession of the land owed 
to and capable of being enforced by the king or the great 
man of the district '. 

It is also generally expressed in the charter that the 
grantee ^ of the land is to be entitled to grant the land 
away to whomsoever he pleases in his lifetime, or to leave 
it by his last will, and that, if not disposed of, it is to 
descend to hie representatives '. These powers however seera 
to have depended upon the form of the gift as expressed in 
the charter; the power of alienation might be restricted bo 
that the land could not be granted away from the kindred *, 
or the descent of the land might be confined to lineal descen- 
dants, or to heirs male or female. In these respects it was 
a principle of Anglo-Saxon customary law that the nature 

' Sen Kemble, Cod. Dip!, i. lii, and Stubbs, Const. Hiit. I. pp. 16, 190. 
' Or person to vhom the land is gr&uted. This tenuinBtion is alwaya 
UBed in a passive aeaee. 

* The capacity of selling the land is often mentioned in Domesdaj aa 
ft «haracteristia of absolute onnership. See Freeman, iv. p. 73a ; aod 
Allen on the Koyal PrerogstiTe, p. 145. 

* "The man nho has UKjkland, and which his kindred left him, then 
ordain we that he must not give it from bis "mK>gbtirg" [kindred], if 
there be writing or witness that it waa forbidden b; those men who at 
fiiat acquired it, and by those who gave it to him, that he should do so ; 
and then let that be declared in the presence of the king and uf the bistiop 
before his kinsmeo.'— Laws of Alfred, cap. 41 ; Stubbs, Select Charters, 
p. 63, 4tL ed. 
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UHAP. I. and extent of the righte of the gTaiit«e depended upon the 
^^■'' form of the gift >. 

'_ The king himself might be the grantee under one of these 

grants^. In that case he held the land thus granted like 
any other private individoal; it was his private property 
which he could dispose of as he pleased. 

In the later grants it is very common to find words express- 
ing that rights of jurisdiction are conveyed together with 
the land^ These rights were extremely profitable, and 
became an important source of revenue to the great lords 
of districts. The rights were regarded as taken away from 
the hundred court and vested in the grantee as the owner of 
a franchise or liberty or district exempt from the jurisdiction 
of the hundred. The machinery of the hundred court would 
however be preserved, except that the territorial court would 
be presided over by the great man or his representative. To 
this court all the dwellers within the district would have 
recourse and become suitors. Thus the great man of the 
district acquired the headship or presidency of the courts 
held within the district, and by a gradual change the village 
assembly passes into the court of the tenants of the lord, 
called in later times the court baron or customary court; 
while the court leet of Uter times probably represents the 



■ S«e Kemble, Saxons In England, L p. 308 ; Codex Diplomatiam, L 
IntrodaottoD, pp. xxxii-xzxri. 
' See a grant by ^thelwulf to himself, a.d. 847, Cod. Dipl. 

' This is commonly expressed by the words 'sae' and 'soc,' a jingle to 
which it is difficnlt to attach a precise meaning. It imparts 'jurisdiction,' 
'the franchise of holding scoort.' SeeStnbbs, Const. Hist. i. p. 184, note a, 
and Pollock and Maitland, Hist, of Eng. Iiaw, i. pp. ao, 563. These words 
appear not to be found in charters before the reign of Edward the 
Confessor (Kemble, Cod. Dip], i. xivi). Kemble has collected seren 
instances of a grant of the right of jurisdiction over a thief caught 
within the granted district ^infangethef, faris comprehensio) in charters 
between A.i>, 823 and 1018. Some of these however appear to be of 
questionable authority. And see I.aw8 of Edward the Confessor, ixii, 
Stnbbs, Select Charteta, p. 76. 
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jarisdiction of which the handred court was deprived by CHAR I. 
express grant'. ^Tl'" 

In all discussions on Anglo-Saxon law booklaad is con- 

trasted with 'folklaud.' The most recent and probably the 
most correct view is that folkland simply means land subject 
to customary law, as opposed to land which was held under 
the terms of a charter. It would eeem that the view that 
folklaud means public land qr land of the people, though 
till recently generally accepted, must be abandoned as resting 
on insufficient evidence '. It appears that folkland might 
either he land occupied by individuals or families or com- 
munities, or it might be waste or unoccupied land. The only 
characteristic which can be universally ascribed to it is, that 
it is not bookland. It has never been the subject of a grant 
by the king and the Witan. The king and the Witan have 
power, which is frequently exercised, to make grants of it, 
subject where the land is actually held by individuals or 
communities to their possessory rights. It then ceases to 
he folkland and becomes bookland. It seems moreover that 
it was not unusual for a relation resembling what would 
in later times be called a tenure to exist between the com- 
munity or its chief and the person who was in possession of 
folkland. There is evidence that in some cases various rents, 
dues, or services in money or kind had to be rendered for the 
enjoyment of rights over the folkland ^ On the whole we 
possess but little information as to the relations of the pos- 
sessor of folkland to the king or the community, or as to the 
duties and services under which it was held. That rights 
over folkland were sometimes made the subject of disposition 
by its individual possessors, but that this could only be 
carried out by the assistance of the king as the head of the 



' See Stubbs, ConBt, Hist. L pp. 106, 164. 

■ See Pollock &nd Haitland, Hist, of Eng. Law, f. p. 39, Pollock, Land 
Laws, 3rd ed. p. ao, 

' See Kemble's Saxons in England, i. 994-998 ; Allen's Royal Pr«n^> 
tive, p. 134; Stubtn' Conat. Hiat. i. p. 76. 
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CHAP. L community, appears from a cnrioiui docament of the date 
'^- '■ A.D. 871-889', pnrporting to be a will of a certain Alfred, 

in which, after dispoaing of his bookland, he requests the 

king to allow his son to succeed to the folkland which he 
himself holds, and if not, he leaves his son instead an equi- 
valent out of his booklands. This shows that, in all pro- 
bability, no individual rights enjoyed over folkland eould 
be permanently alienated either infer vhos or by will without 
the consent of the community or its chief. 

Any person who had proprietary rights over land, might 
in his turn permit another to have the beneficial enjoyment 
of the land on such terms as might be agreed on between 
them. Land thus dealt with was called laenland. This practice 
was especially common on ecclesiastical lands. We find 
instances of lands leased for two or three lives ', or for other 
periods, with rents reserved in money, in kind, or in labour ^. 
The conception of the legal effects of ' loans ' of lands would 
be that the property or dominion remained in the lessor or 
lender, the person having the ' laen ' possessing only the usu- 
fructuary enjoyment to a greater or less extent according to 
the terms of the loan *. Thus if the latter incurred forfeiture 
for treason the rights of the lessor would not be affected '. 



' Cod. Dipl. ccexrii. Eemble (SaxoiiB in England, i. p. 181, Dote i) 
has collected sevural curioos inaUnc^s or requests b; tetUtora to the 
Icing that thoir wills might be allowed to stand. Those wills must, 
one would think, in most cases relal« to interests over the folkland. 
Bookland was generally or universally the subject of free disposition by 
will. Tbo idea however that the power of disposition possessed by the 
grantee depended upon the form of the gift may perhaps account for these 
expressions. 

* See specimen below, p. 57. Very commonly, however, the land was 
leised or lent for the life of the lessee. See specimens of these 'con> 
Tentiones ' in the Domesday of St. Paul's. See below, p. 49. 

' See as to laenlaud, Kemble, Saxons in England. L p. 310^ 

* Cod. Dipl. i. Ixii. 

* See the case of Helnistan, Eemblc, Saxons in England, i. p. 311. It 
seems thnt the laen was in this country rather the preourvor of the lease 
or leasehold than of the futdMm or btntfichtm. In Germany, however, hJM 
-/cwfum, IeAiir«i:fif-fcudalism, feudal system . 
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Besides the land dealt with by grant and thus tamed into CHAP. I. 
bookland, and the huid which was enjoyed by individuals ■^^' '■ 

otherwise than under a charter, there remained a very large 

proportion of the land of the country lying waste and uncul- 
tivated, and used only for pasture of sheep and cattle, for 
feeding swine on the acorns and becchmast, or for supplying 
wood for building, repairs, and fuel. What proprietary rights 
were recognized over land of this character ? 

It was primarily r^^rded as the common stock from which 
grants might be made. Bede in the eighth century speaks 
of it as land which ought to be granted to ecclesiastics or to 
warriors, but instead of this proper nse, 'persons who have 
not the least claim to the monastic character have got so 
many of these spots into their power under the name of 
monasteries, that there is really now no place at all where 
the sons of nobles or veteran warriors can receive a grant'.' 
"When the country was brought under the government of a 
single king, this land seems to have been regarded as in an 
especial manner the property of the king, and is frequently 
spoken of as the king's folkknd ^. Besides the grants of 
whole districts of this land to be held as bookland, we fre- 
quently find that rights of pasturage and other beneficial 
rights over it are granted away to individuals by the king in 
the usual form^. There can be but little doubt that this 
unoccupied land came to be more and more regarded as the 
land of the king — ferra regis*. And hence grew in later 
times the conception that all the land was originally vested 



' Epistota ad Ecgbirhtum Archiepiscopum, quoted in Eemble, Salons 
in England, i. p. a((o. 

* See Nasae, 'On the Agricultural Community of the Middle Ages,' 
p. aZ. 

' Thua Offa of Meroia in 773 grants to ^thelnoth, Abbot of SS. Peter 
and Paul, lands ' cum campia et silvIa vol omnibus ad so pertinentibus 
tmnis et ad pnscendum parcos ct pecora et juments in silva regali aeter* 
naliter perdono, et uiiiua capreae licentiam in Bilm quae Tocntur Smiling 
ubi meae vadunt.' Cod. Dipl. cxix. 

' See Stubba, Conat, Hiat L 193. 
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CHAP. L in the crown ', that the king is prima £acie the owner of all 
SKTT.!. unoj^apied i^nd^ even of the shore of the aea below high- 

water mark. Sometimes the king would have eiclnaive rights 

over this unoccupied land, more commonly his rights would 
exist side hy side with those of the inhabitants of the neigh* 
bouring villages ', In eariy times these righta were probably 
regarded as rights which the king would share in common 
with others. Later the property was looked on as vested in 
the king] the commoners having rights in alieno lolo. 

As the smaller kingdoms become subject to or are merged 
iu the greater, and the king becomes the king of the whole 
nation, the notion that the unoccupied land is the royal 
domain appears to be more strongly developed. The actual 
ownership of this land and a sort of suzerainty over the rest of 
the land of the country comes to be vested in the king. It 
is common to find such expressions as terra jttrit met, pan 
telluri» meae. And throughout the country the claim of the 
king to certain dues, services, and proprietary rights, varying 
in different localities, is recognized '. 

What has been said of the king applies also, though in 
a less degree, to the great men of the nation, the king's tfaegns 
and the great ecclesiastical persons and bodies. Whether or 
not any districts were assigned to powerful individuals at 
the time of the original allotment of the territory, there can 

' ' Tout fiiit in luj et Tient de In; si commeacemeDt.' (Year Book, 34 
Edw. Ill, 65, quotud ia Blackatone, ii. p. 51, note.) 

' 3e« Cod. Dip], cclxivi, where there U a grant of a villa ' et commu- 
Dtonom marUci quae ad illam villam antiquitus cum recto pertiuebat;' 
and cclxxiviii ; and see Keuible, Introduction to Cod. Dipl. i. p. xL 

' We hear frequently of royal rights of pasturage, of lighti of free 
quarter for royal meBsengors, of baring the royal huntsmen, horses, dogs, 
and hawka kept. (See Cod. Dipl. i. liv ; Kcmble, Sszons in England, 
I. 393.) Compare Cnut's law, lix ; 'I command all my reevea that they 
justly provide for me out of my own property, and maintain me therewith, 
and that no man need give me anything aa farm aid (feorme-fultume), 
unless he himself be nilling.' (Thorpe, Ancient Laws and Institutes, 
p. 413, ed. 1B40L) It appears from this poasage that the king had cer- 
tain right* in the various viUae which were looked after by revves or 
boUiib. 
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LORD AND MAN I9 

be no doubt that large districts soon become the property or CHAP. l. 
domains of great men. This may have been due partly to '^*^- '■ 

conquest and colonization by small detached bodies under 1 

a leader j or in particular communities leading men may in 
some cases have acquired by gift or purchase such domains. 
Bnt after the new communities had attained to complete 
organization, the principal mode of creating such properties 
was doubtless the grant of portions of the folkland by the 
process above described. Thus there arose a class of terri- 
torial magnates, partly the successors of the princes whose 
petty lordships or principalities came to be held in subordin- 
ation to and dependence on the king of the whole country^ 
partly bishops, churches, or great men who had acquired, by 
grant or otherwise, lat^ tracts of land. These territorial 
magnates are supreme over the land, both occupied and un- 
occupied within their districts. But they are also subordinate 
to the king of the nation; when therefore grants are made 
by such persons, it is worthy of observation that they are 
almost always expressed to be with the assent of the king. 
Thus the king is acknowledged as a sort of over-lord, whose 
consent is necessary to enable the inferior magnate to dispose 
of the unoccupied land within his district '. 

§ 3. Relation of Lord and Man. 

Such were the fundamental notions of proprietary rights 
over land which prevailed amongst our Teutonic forefathers. 
But there is another element in Teutonic custom, at first 
wholly unconnected with the holding or ownership of land, 
which came in process of time to form an important element 
in the complex structure called the law of real property. This 
is the relation of lord and man, which gradually developed 
into the relation of lord and tenant*. The primitive form 
of this relation is found in the description of the mutual 

' See the grant of Oswald Bishop of Worcester, given below, p. 57. 
* See Stabba, Coast. Hint. L p. 153, note. 
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CHAP. I. connexion oijinncep* and comet described by Tacitus ^. It was 
sKct. I. jjj jjg earliest form the association o£ a chief and his chosen 

i 3. 

^"^ ' Tacitu9, De Situ, MoribuB, et Populia Qermaniae, cc 13, 14 ; 'Insignia 

nobilitsB, ant magna patnun murita, principia dignationcm olinm ndolos- 
centulia adBignant : ceteris robustioribus sc jam pridem probatia adgre- 
gantur : nee rubor int^r comites adspici. Qradua quinetiam et ipso 
aomitatua habet, judicio eju.a, quern eectnatur : maignaque et conaitum 
aemalatio, quibus primus apud principem Buum locua ; et priocipum, 
cui plurimi et acerrimi camitea. Haec dignitas, hae vires, maRno aomper 
electoruia juTenum globo circumdari, in pace dccua, in bcllo praeaidiam. 
Nee Eolum in sua gente cuique, aed apud finitimas quoque civiUtea id 
nomen, en gloria est, si numero ac virtute comitatus emineat ; expetuatur 
enim legation ibua, et muneribua oruantur, et ipsa plerumque fama bolla 
proBigajit. Quum ventum in aciem, turps priocipi, virtute vincl ; tui'pe 
i-omitatui, virtutem principis noD adaequare. Jam vero infame in omnem 
ritAm ac probroaum, supenititeni principi sue ei acie recesHi«ae. Ilium 
derendere, tueri, alia quoquefortiB facta gloriae ejus adsignare, prsecipuum 
sacramentum est. Principea pro victoria pugnant ; comites pro prinripc. 
Si civitaa in qua orti sunt longa pace et otio turpeat, plorique nobilium 
adoleacentium petunt uUro eas nationes, quae turn bellum aliquod gerunt; 
quia ot ingruta genti quies, et facilius inter ancipitia cinrcaciint, mag- 
numque comitatum non nisi vi belloque tueare : exigunt enim principis 
aui liberalitate ilium bellatorem equum, illam cruuntam victrii^emqua 
frameom. Nam epulae et convictus, quamquam incompti, largi tamen 
sdpnraiua, pro stipendio cedunt Materia munificcntiae per bclla et 

Tbawsutioii. 
' Lofty dcaoent or (lie great exploita of his ancestors may stamp a mere 
youth with the dignity of a chief; or else men gather round the more 
stalwart warriora, whoao worth has stood the test of linie; and it is 
no disgrace to tie found smongat the ranks of the followers. Moreover 
the band of followers itself comprises different grades, ranged areording 
to the judgment of the chief, and groat is tbe rivalry amongat the followers 
who should stand flr^t in the estimation of his chief] and amongat the 
chiefs, wiio ahould have the moat numerous, and most enthusiastic band 
of followers. It ia the baaia ot the rank and of the power of a chief to 
have arouod him at all times a liand of picked youths ; tliey are his glory 
in time of peace, his bodyguard in time of war. And it ia not only 
amongst his own people that pre-eminence in the number and valour of 
his followprs brings to the chief renown and fame. Neighbouring tribes re- 
cognize it likewise, for such men are moat acceptable on embassies, and are 
graced with gifts, and generally their renown Is enough to turn the scale 
in war. In the day of battle it is shamef^il for a chief to be aurpassed in 
valour, it is sbameAil for foUovrera to fall behind their chief in valour. 
It ia an abiding and lifo-long disgrace to have returned alive from a field 
where the chief has fallen. To guard and protect the chief— to make even 
their own deeds of daring redound to his glory, ia their most sacred duty. 
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band of followers in warfare. This was characterized by the CHAP. l. 
most absolute devotion of the comet to the pr'tncep*. The ™^-'- 

chief was regarded as the fountain of honour and the giver 

of gifts to those who were bound by oath to follow him. In 
our own early records this relation of princep» and comet has 
developed into the relation of lord and man. It has become 
a tie of mutual service, responsibility, and protection in every 
relation of life, and is regarded as one of the principal bases 
of social order'. So far was this idea carried, that the fact 
of rendering even menial service to a person of exalted rank 
was thought to reflect nobility on the person rendering it^ 
Bat this relation is not at first necessarily connected with 
the holding of land ; the relation is that of prineept and 
comeg, of king and his thegns, of lord and man, not of lord 
and tenant. 

When however a territory was occupied by a conquering 
tribe, probably, as has been said above, the most fertile parts 

Tba chief fights for rictorr, the follonem for the chief. If their own 
cam m unity has slept for long in peace and quiet, mogtof the noble youths 
Bpek of their own accord those nations which may at the time be more or 
lew eiigsged in warfare, not only because rest is naturally distasteful lo 
Ihcm, but also because renown is more easily won in the midst of danger. 
Nor can the chief keep a great band of followers ti^ether without recourse 
to war and fighting, for it is their habit to demand of the bounty of the 
chief now a war-horse, now a shield stained with blood, and the badge 
of victory. Moreover feasts and banquets, rude, indeed, yet plentiful, 
serve instead of pay. The materials of muniflceDoe are supplied by 
warfare and rapine.' See Fustel de Coulangea, Originea du systime 
f^odal. Chap. II. 

' ' And we have ordained, respecting these lordleaa men of whom no 
law can be got, that the kindred be commanded that they domicile him 
to folk-right, and Gnd him a lord in the folk-mote ; and if they then will 
not or cannot produce him at tJie term, then be he thenceforth a " flyma" 
[runaway], and let him alay him for a thief who can come at him ; and 
whoever after that shall harbour him, let him payaccordingtohis "wer," 
or by it clear himself.'— Laws of Athelstan, Stubbs, Select Charters, 
p. 66 ; and see Freeman, Norman Conquest, i. p. 96. 

' See the chapter in Eemble, Saxons in England, i, on 'the Noble 
by Service.' The tbega grows out of the comes ; he is a servant, bnt 
a servant ennobled by the dignity of him whose attendant beia. Freeman, 
i. p. 85. 
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CHAP. I. of the land would be appropriated by the cWef and his fol- 
BEcr. I. i(j^ers_ The principal share would fall to the chief, who, as 

'_ the head of the community, would regulate the management 

and disbributiou of the whole. The lands occupied by the 
oomiiet would not probably in any other sense have been 
considered to have been granted to them by the chief. No 
relation or duty, ae between the chief and the cnmites, would 
arise from the fact of the grant of the lands. That relation 
. already existed independently of the grant of the lands. No 
doubt the comitet occupying the lands would be in a sense 
bound to military service, not in the first instance as land- 
holders, but by reason of their personal relation to the chief. 
When the idea of a nation as an organized political com- 
munity has been developed, it is probable that the obligation 
of military service for the defence of the community attaches 
in every case to the holding of land by the freeman. This 
seems to have been universal from the time of the earliest 
charters. There was no escape for the landholder from the 
frhiaia ttfcefiitoi. This, it must be observed, is difFerent 
from tenure by Itnight service, though it must be taken into 
account amongst the causes which led to the growth of mili- 
tary tenures. 

In the records of the Anglo-Saxon period it seems that a 
gradual development can be traced, marking the stages in the 
progress of the relation of princept and comei towards that of 
lord and tenant At first we have the purely Teutonic institu- 
tion of the comitalug. The king has around him comUeg orgetilh*, 
who form his counsellors, his body-guard, and personal attend- 
ants. The abundance of unoccupied land enables him from 
time to time to make grants of portions of territory to them. 
Gradually the get'Uk or companion ceases to be heard of, and 
the ihept or minister takes his place. It seems to be difficult at 
first to distinguish between the two. The duties of thethegn 
seem to be more distinctly warlike than those of the gegith, and 
the position of the thegu seems to have come more and more 
to imply possession of a large district of land. Thus in the 
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relation of the thegn to the king we see the ^rme of the later CHAP. I. 
relation of the king to the tenant i« eapi/e holding of him by "**■ '■ 
military service \ 

The relation of the king to the thcgn is reproduced on a 
smaller scale by the relation between the great men and their 
dependants. A great thegn might have lesser thegns standing 
in a relation to him closely analogons to that in which he stood 
to the king '. 

Thos from the earliest times there would exigt in the varioos 
bodies of original settlers a prineeps or lonlj supposed to be 
spmng ^m a lineage higher than that of common humanity. 
In many oases there arose in this way a sort of hereditary 
chieftainship. Amongst his other functions, the chief, prince, 
or king is supreme over the land. He has himself the most 
extensive rights of enjoyment over it, and he has the power 
of granting similar rights to others. Thus he passes into the 
lord of the district — of the land itself, as well as of the men 
who dwell thereon. When his district or petty kingdom 
becomes meiged in and subject to a larger kingdom, he in his 
turn becomes subordinate to the superior prince. There is 
not yet any formal surrender and regrant of the land ; but 
the supremacy of the superior prince is acknowledged, as in 
other matters, so in making grants of portions of the district 
of which the inferior is lord. There is as yet no distinct con- 
ception of the relation of superior lord, mesne lord, and tenant; 
but there is a relation which by an easy transition may assume 
those feudal characteristica 

The development of these lords of districts no doubt was 
brought about in other ways than that above indicated. The 
grants of enormous tracts of land by the king and his witan 
must frequently have comprised whole village communities, 
and had the effect of imposing a lord or superior landowner 
upon the district, whose yoke would in all probability be harder 



' Stabbs, Const. Hist. i. pp. 159-157. 
■Id.i.p. 1S& 
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CHAP. I. than the more distant Buzerainty of the king '. And no doubt 
BKfT. I. jjj eommunitiea consisting of free and equal cultivators of the 

I Eoilj BometimcB in troublous times a chief arose who became 

their leader in war and their first m^istrate in peace'. 
This appearance of a chief in a small community may also 
have been aided by the tendency which has been observed 
in these small commnnities, for particular families to possess 
or acquire an ascendency ^. The chief was often a member 
of a family enjoying a species of hereditary pre-eminence. 
These chiefs doubtless became in process of time lords of 
districts of land. 

Thus there can be no question that towards the end of the 
Anglo-Saxon period it became common for large districts of 
land to be held by lords or great men, king's thegns or others ; 
and, as has been seen, extensive tracts were also held by 
religious corporations. 

Of such districts a lai^e portion was retained by the lord 
in his own hands. This portion was called ferra daminica, 
ferrae dominicalet, or domain lands. On this portion stood 
the principal house, the mamio or manor-house as it was called 
in later times. The lands were cultivated for the benefit 
of the lord by ser^, or perhaps often by freemen bound 
to render agricultural services *. On the remainder of the 

' When the land granted was already occupied b; posaesaora haTing 
a durable interest whivh tlie costomary law Truuld protect, the grant must 
have Iteeo of the nature of a grant of s lordship or of eeignorial rights. 
Compare the grant of Leofric (Elarl of Hercia, eleventh century), Cod. 
Dip), dccccxxjlix, where half the town of Coventry and many Tillages are 
granted to the Church of the BteHsed Virpn at Coventiy, ' cum aaca et 
Bocna et teloneo et tliemo et omnibus consuetudinibua sicut eaa a roge 
Eadwardo metiua unquam tenui.' The right of juriadiclion and the 
profita arising from the district courts were the moat important of these 
aeignorial riglita. See Stubba, Const Hist, i. pp. 183-187, and above, 
p. M, note 3. 

" See Sir H. Maine's account (Village Communities, p. 143) of the prob- 
able mode in which the manor grew out of the mark. 

' See Freeman, Nonnaa Conquest, 1. p. 6a ; Sir H. Maine, Village 
Communitiea, p. 145. 

' See Hale, lutroduction to the Domesday of St. Paul's, p. ziz 
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occupied laads the rights of the lord were rather in the nature CHAP. I. 
of a seignory or lordship. He had do right to the actual ^^^' '" 

possession or enjoyment of the land itself, but only to the 

rents or dues to be paid or rendered by the persons in occu- 
pation of the soil. His rights over the waste or unoccupied 
land have already been spoken of. 

The principal of these territorial magnates was the king- 
Besides his position as supreme lord of all the land in the 
kingdom, he was also the largest landowner. He filled the 
former position as chief of the nation, the latter as having 
acquired by the ordinary modes of acquisition a latter area of 
land than any other great man in the kingdom. It cannot 
however be supposed that these two capacities were kept 
entirely distinct. Traces can be discovered of a growing ten- 
dency before the Conquest for the unoccupied land to become 
regarded as the terra i-egU. After the Conquest the process 
is complete, and the king becomes the supreme landowner, 
the lord paramount of all the land, whose rights differ 
from those of any other lord not bo much in kind as in 
d^ree^ 

(.PjblicatioiiB of C&mden Societj). And see tho document entitled Recti- 
tadines Singul&rum Personarum in the Aocient Lang and Institutes, 
p. 433. In tlie Domesday of St. Paul's we find that praedial services were 
due from three classes of persons, called TJllani, cotarii, bordarii. In the 
Rectitudinea [placed by Thorpe next afler the lama of Cnut) we find prae- 
diul services due from villani, cotsetle, gelmri. The villani ai'O serfs 
attached to the hides or land on which they live ; the cotarii and bordnrii 
are identical with the cotsetio and geburi, and are cottagers with still 
smaller holdings than the villani, and bound to lighter services. See 
NBBse, pp. 36-43. Opposed to these classes bound to praodial service we 
End in the Ractitudines tlie 'Tainilei,' 'Thegnlaw,' thus describod— 
'Taioi lex cat ut sit dignus rectitudine testaiaenti sui et ut ita faciat pro 
terra sua scilicet eipeditionem, buhrbotam et brigbotam.' The wholo 
document is interesting, as an indication of a stage in the history of 
tenure by knight- service, tenure in socage, and copyholds. 

' See Freeman, Herman Conquest, i. p. 94 ; ii. pp. 5a, 53 ; iv. p. 24 ; 
Allen on the Royal Prerogative, p. 150 ; Stubbij Const. Hist. i. p. 143. 
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§ 4. Summary of Anglo-Saxon Cuttomary Lam. 
Thus in the period preceding^ the Norman Conquest the 
growth of T&rious conceptions can be traced in the customary ' 
law of land out of which the remarkable structure called 
the Law of Bea! Property was ultimately developed. There 
are present the elements of the Idea of tenure, or of the rights 
and duties which constitute the relation of a landholder to his 
lord. This is found in the relation of lord and man which in 
some cases haa developed into the relation of lord and tenant. 
But the creation of a tenure is not as yet regarded as the uni- 
versal consequence of a grant of land. It is however probable 
that even the free alodial landowners in many cases became 
the vassab or tenants of the king or great lord, by 'commend- 
ing ' themselves to him, acknowledging him as their lord, and 
receiving in return his protection ^ One evidence of the 
growth of the conception of tenure is to be found in the 
changed sense of the word 'alodium' as used in Domesday. 
It is sometimes there applied to hereditary and alienable land, 
which nevertheless is held of a superior lord^. Other ex- 
pressions in Domesday seem to indicate a transitional period 
between absolute independence and feudal tenancy. Thus it 
is common to say of the holder of land cunt ea ire potnit quo 
voluit ; that is, that he was at liberty to commend himself or 
become the man, vassal, or tenant of any lord he pleased *. On 
the whole, the evidence seems to point to the conclusion that 

' On the difference between ooBtomary law and pOBitive liiw properly so 
called, see below. Chap, IL Though there is apparently a large masa of 
written Anglo-Saxon law, it will be found to throw but little light on the 
law of land. Where it deals with this sabject, it refers to and preaupposea 
the eiirtence of customary law. See on the charactur of this written law, 
Stubba, Select Charters, p. 60. 

' 'Liberi homineH commeadati ' iBBTeryoonuDon expression in Domes- 
day. See Sir H. Ellis, OBneral Introduction to Domei>day, L p. 64. 

' TliuB it is common in Domesday Book to meet with such e»presnion8 
as 'ipse tenuit in alodio de Bege Edwardo.' See Allen on the Royal 
Prerogative, p. 196; FreomaD, Norman Conquest, iv. p. 38, notes; Sir 
H. Ellis, General Introduction to Domesday, i. p. 55. 

■ HallatD, Middle Ages, ii. p. 86 ^eighth edition). 
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the early relation of princept and comet had tended more and CHAP, i 
more to be connected with the holding of land ; that the king "^^^ '■ 
was regarded by his thegns as the loi-d from whom they might , , 
look for grants of land, sometimes in the shape of large districts 
booked to them, to be held alodially; sometimes in the shape 
of beneficial possessory righta over the public land, for which 
dues and services would be payable, and which conld not be 
permanently alienated without the king's consent ^, Whether 
the land was free or burdened, every free landowner was 
subject to the burden of military service ; which was deemed 
not an incident of tenure, but a duty to the State. 

The relation subsisting between the king and his thegns 
was reproduced on a smaller scale in the case of the great 
lords who had acquired or inherited districts of land. The 
dwellers within the district were tending to become their 
tenants. This was the case especially with the classes of serfs 
and freemen bound to agricultural service. Tenure by knight- 
service is unknown till after the Norman Conquest; tenure 
by suit of court, rent, or agricultural services — what in later 
times would be called tenure in socage or in villenage — cer- 
tainly in substance existed before. Doubtless too the lord 
before the Conquest had in many cases acquired what in later 
times was the great characteristic of a manor. The free 
assembly of the village had become the lord's court ^. To this 
court was usually attached, either by virtue of the express 
grant under which the lands were held, or by long usage, the 
jurisdiction which in the Anglo-Saxon system properly be- 

* See eapeciallj the inatanteagivenby Kembleof the consent of thekin^ 
being required for teatsmentary alienation; above, p. 16, note 1. Somatimas 
ire find Inatances of a person limply lieing allowed, in the first instance, 
beneGoial or posaosnory rights over the land, which afterwards becomes 
his independent alodial property. Thu4 land held, in the first Instance, 
aa laenland. is foand in some cases to be converted into absolute property, 
the lord, to nse the language of the later law, releiuiiig hie raversion to the 
tenant. ' Now there are three hides of this land whiuh Archbiahop Oswald 
booketh to Eadrie hia thane, even aa he tierore held them aa iMnland.' — 
Kamhlr, Saxons, p. 313. 

' See aboTe, 'p. 8. 
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CHAP. I. longed to the court of tlie hundred. And just as the unoccu- 
***^- '■ pied land of the community had come to be regarded, first 

'_ as the king's folklandj and secondly as the ferra regis, m 

had the waste, unoccupied, or common land of the village 
community come to be regarded as the lord's waste, over which 
the dwellers within the district exercised certain customary 
rights. 

Besides tbe elements of the conception of tenure, Anglo- 
Saxon customary law contributed certain other principles of 
pennanent influence, modified more or less by the changes 
consequent upon the Conquest, to the conception of the 
rights of private property in land. 

Of these the principal are ( i ) the conception of the duration 
of an interest in lands. The Anglo-Saxons conceived the idea 
of an ^tate of inheritance in lands, an interest which would 
descend to succesBOra in ivfuitum. They also had the idea of 
inheritances limited to particular descendants, as for instance 
to the males of the family. Sucb peculiar characteristics 
could be impressed upon the interest in lands by the form of 
the original gift. Estates for life were also known; these 
seem to have been especially common in tbe conventione» or 
leases under which lands were held by firmarii upon eccle- 
siastical property'. 

(2) Another important point is the freedom of alienation 
both inter rivos and by will, which was characteristic of 
bookland. Probably where there was no express charter the 
right of alienation was ordinarily limited by the claims of the 
family'. The history of the right of alienation inter vivos 
will he traced later : the right of alienation by will ceases 
altogether with the introduction of Norman law, except in 

' See miiny Bpecimona of these lt>ases for lirea ia tho Domesday of 
St. Paul's, p. 133, ftc. It WBB very eoramon for eccleBiastioal bodies to 
laase their territory to ftrmarii, the lessee stsndiDg in the place and 
hsving all the rights of the lord, rendering to the lasaore flxed rentx 
In kind or money. Leases of particular portion* of land within the 
district were also (probably) common. 

* See Pollock and Maitland, Hist of Gag. Law, ii. p. 31& 
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some particular localities aad boroughs, and is not revived till CHAP. T 
a new class of proprietary rights arises, which supersedes, in ^"^- "" 
great measure, the old law. 

(3) Upon the death of the landowner, his land, as a rule, 
subject to many important modifications by local custom, 
descended to all the sons equally, as contrasted with the rule 
of primogeniture, which was of Norman introduction. The 
history of the law on this point will be noticed in reference 
to a passage in Glanvill '. 



SECTION II 
Effects ot the Norman Conquest. 

Such are the main outlines of the customary law of land 
prevailing among the Anglo-Saxons. It was of home-growth, 
and but little influenced by the legal ideas which had de- 
veloped on the Continent since the decline of the Roman 
Empire. No doubt, in its framework and language, an 
Anglo-Saxon charter resembled those in use elsewhere; but 
this arises not so much from the identity of legal conceptions 
as from the fact that these instruments were everywhere 
drawn up by the clergy, who shared in the common training, 
ideas, and phraseology of the Universal Church^. 

We have seen that the early Teutonic customs had by the 
time of the Conquest developed into what may be called, for 
want of a better name, a kind of feudalism. There were, at 
all events, two of the principal elements of feudalism — the 
relation of king and thegn, of lord and man, and the develop- 
ment of great territorial lordships, of which by far the most 
numerous were those enjoyed by the king. We cannot doubt 
that these two elements of feudalism were becoming blended ; 

' Below, Chap. II. f 6. 

' See Sir F. Palgrave, Rise and Progreas of the Eaglish Conunenwealth, 
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CHAP.I. that the thegn was gradually paesinginto the tenant iMCu/jiVe', 
HECT, n. jjjg jj^^jj ^jf j^jjg j^j^ jjf ^ district into hie t«nant. Bat these 
names, together with the whole apparatus of modem legal 
terminology, had not yet arisen. 

Another type of feudalism had by the time of the Conquest 
been developed on the Continent. On the Continent the 
primitive Teutonic customs had been affected, not only, as in 
England, by the natural consequences of conquest and settle- 
ment of fresh lands, but by the fact that the inhabitants of 
the lands thus conquered were living in a state of culture and 
civilization far superior to that of their conquerors. Hence it 
was that the barbarian tribes which overran Italy, Gaul, and 
Spain, adopted the religion and laws of the conquered nations, 
modified to some extent by old barbarian usages. For the 
present pnrpose it is only importajit to notice the effect of 
this medley of barbarian usage and Roman law* upon the 
attributes of property in land. 

What the elements of Koman law and custom were which 
contributed to the growth of feudalism on the Continent has 
been a question much discussed, on which views widely differ- 
ing are entertained. The latest investigator has rejected the 
theory that feudal tenure had any connexion with the practice 
which prevailed under the Empire of making grants of knds 
to veterans. According to Fustel de Coulanges * the germs 
of feudal tenures are to be found in the Soman practice which 
there seems reason to believe was very ancient, of creating 
a precarious tenure by the granting of the request of a poor 
man to a great landowner to be permitted to enjoy the 
produce of a piece of land during his life. What the usual 
guid pro qvo for the concession was is not clear. Probably 
the transaction gave rise to a relation of personal dependence 

' A tenant-in-Kihier. that ia, a tenant holding Immediately of the king. 

' See Maine, Ancient L»w, p. 364, and for an elaborate account of the 
causes which led to feudal t«nure, Palgrare, Riae and Pn^resa of the 
Engliah Commonwealth, i. p. 495, Ac, and ii. p. coiv. 

■ Lea Origines du syatfeme fdodal. Paris, 1S9Q. 
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between the small usufructuary and the powerful owner. The CHAP. I 
practice may be traced with various developments tending to *^"- "■ 
define the nature of the relation created by the beneficial 
conceeeion throughout the period of the Empire. It survived 
the barbarian invasions of Gaul, and prevailed largely during 
the Merovingian period. In time the land beneficially granted 
becomes itself called a henefidum. By steps which it seems 
impossible exactly to trace the peraonal relation which seems 
always to have existed between the benefactor and the bene- 
fited person takes the form of the tie of military service, and 
binds together the lord paramount, the mesne lord, and the 
tenant, lill the whole body politic becomes organized on this 
basis. 

These hen^cia in process of time receive the name of 
feuda ', which in its earliest acceptation means land which 
has been granted to be held of the donor, as opposed to 
alodial land. 

The principal agents by which alodial owners of land were 
turned into feudal tenants were probably conquett, and need 
of protection. The lot of the conquered is always hard, and 
doubtless . the alodial holder o£ land was glad to retain the 
enjoyment of a portion of his property on such terms as the 

I The word feudum is ncit found earlier th»n the close of the ninth cen- 
\dtj. Stnbbs, Const. Hiat. i. p. 951, note i. Its etymology has giren rise 
to much controversy. Blackstone Ui. p- 45) thinks that it conies from two 
words la ' the Northern languages, fie, signifying conditional stipend or 
reward, and ntt, jmprietia.' Sir. F. Palgrave believes it to be simply 
a colloquial abbreTlatioti of emphyteviis (Rigs of English Commonwealth, 
ii. p. ccvii). Diez, however (Etymologisches WOiierbuch der Romanlschen 
Sprachen), mb too no, shows that fsudum is a Latin recoinoge of a word 
sprung from an old Teutonic root — Lombardiaa fin, Old High German fihu 
((tmA), Gothic/aiAu, signifjing cattle, or, generally, property ; cattle being 
probably amongst the earliest subjecta of property (see mb voct peoh in 
BoBworth, Anglo-Saxon Dictionary, and compare peaii, fetunia). Hence 
fiudum, the d being added for euphony (compare fiuum in Domesday^. 
Hence Jlef, fee, /eqffrnent, &c. ; and see Littr^, DictioDuaire de la Langue 
Fran;aisc, tub wet fiet. Sir H. Maine (Early History of lustitutions, 
p. 157, Ac.) describes the creation amongst the ancient Irish of a relation 
analogona to that of lord and vassal by the gift of stock by tha chief, and 
its Tolnntaiy or forced acceptance by the tribesman. 
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CUAK I, conqueror cboee to impose. The usual conditions were that 
SKT. II. jjjg Q^ f jgg proprietor should become the ' man ' of the 
couquerorj and should be bound to military service. More- 
over, in those troubled times it often became a necessity for 
the poor alodial holder to enter into the train of retainers of 
a powerful lord in order to obtain protection ; hence the 
practice of 'commendation,' of becoming the man or vasEal 
of the lord, receiving in return the protection without which 
the preservation of life and property was impossible. An 
element in this process was the surrendering of the alodial 
lands, to be received back under the condition of rendering 
military or other service. 

Such is in outline the probable account of the origin of the 
great characteristic of feudalism — military tenure of lands; 
known in our law by the name of tenure in knight-service, or 
in chivalry. 

It was created by the tie of homage, the solemn act by 
which the tenant acknowledged his lord as him of whom he 
held his land, and to whom he was bound to render service; 
and from which, on the other hand, arose the duty on the part 
of the lord of protecting his tenant The lord himself (where 
the lord was other than the highest) was in the same way the 
vassal or tenant of some other over-lord. But between the 
superior or cliief lord and the tenant who held his lands of 
the vassal of the superior lord there was no immediate relation 
of service and protection or otherwise. 

The system of military tenure of lands prevailed in Nor- 
mandy before the Conquest of England, and it seems pro- 
bable that the customary law of that country had elaborated 
with some minuteness and technicality the various rights and 
duties of lord and tenant by military service'. They were 
his tenants bound to render to him military service whom 
William summoned when the news of the death of Edward 
was brought to him. The fact that by the terms of their 
tenure they were not bound to service beyond the sea caused 
' See Stubbs, Conat. Hist. i. p. 949. 
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him some difficulty'. The rapid introduction in the century CHAP. I. 
succeeding the Conquest of a strict definition of the mutual *^^' '^■ 
duties of lord and tenant, and of a highly technical legal 
phraseology, leads to the conclusion that these must have 
been to some extent imported at the Conquest; and that 
amongst the Normans must have been found, what the 
Anglo-Saxons certainly did not possess, a class, if not of 
tiained lawyers, at all events of men habituated to abstract 
reflection on the prevailing customs, able to express them in 
legal phraseology, and to draw conclusions from the estab- 
lished principles of customary law. 

From the mixture of Anglo-Saxon customary law with the 
Norman, the blending process beginning under the influence 
o£ the strong role of the Conqueror, and forced on with rapid 
strides by the vast territorial confiscations which followed the 
Conquest, arose the Common Law relating to land. It most 
not be supposed tbat a new system of rules of law was con- 
sciously introduced and forced upon the conquered race ^ ; the 
new structure was the result of the political and social changes 
wrought by the great Conquest ; of the process of settlement 
and reorganization under a powerful ruler, who would brook 
no imperium in imperio ; and of the convergence of two distinct 
streams oE customary law. 

The effect of the Norman Conquest upon the land law of 
England is best dealt with by considering the change wrought, 
first, in the relation of the king to all the land in the country ; 
secondly, in the development of the idea of tenure, or the 
rights and duties constituting the relation of lord and tenant ; 
and thirdly, in the growth of the manorial system. 

' See PftlgniTe, NoriDandj uid England, iii. p. 300. 

* Blackstone and other writora regard the ' Tendal system ' aa a iet of 
mlea conaoioDBly devised to serve certain purposes, and volontarlly or com- 
pnlsoriir adopted by the various communities in which they prevailed. 
See Blacbstone, book iL cb. 4, ' Of the Feodal System.' But laws, ei^ecislly 
in early times, ' are not made, but grow.' 
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[. § J. Relation of the King to the Land. 

By the conquest or acquisition o£ EogUad William suc- 
ceeded to all the rights of the Anglo-Saxoa kiugs. The 
rights OTer tlw land which they had became his. The great 
pOBeeesioDS held by them in their private capacity devolved 
upon William, aitd do distinction any longer existed between 
the king's ofniership of land in his private capacity and his 
suzerainty over the unoccupied land as chief of the nation ^ 
All alike became terra regit. Besides the land to which he 
thus became entitled as the Intimate successor of the Anglo- 
Saxon kings, all the land held by those who had resisted him 
was, by the customary law of both England and Normandy, 
forfeited to the king. 

The enormous amount of land thus forfeited, the vast grants 
made to Willwm's Norman folbwers, the practice of making 
grants of land to the same person in different parts of the 
country so as to prevent the creation of a too powerful terri- 
torial aristocracy, are matters dwelt on in all histories of the 
period. Besides the actual dispossession, a vast quantity of 
the land of the kingdom was deemed to have been forfeited 
or sorrendered to the king, and regranted by him ^ 

That the powerful followers of the Conqueror to whom he 
granted districts of land should become his tenants, bound to 
render military service to him, was in accordance with Nor- 
man customs, and also necessary for the consolidation of the 
Conqueror's power. It seems probable that in every case 
these granbi were made in return for the tenant doing homage 
to William, and binding himself to military service. The free 
landowners who received back their lands as tenants of the 

* 8es above, p. 95. 

* A* to 0)« repurehaBlng of the eonqnered land by the English, see 
Freeman, It. p. as; t. pp. ao, 06; and Stnbbg, Const. Hist. i. p. 359. 
According to Hr. Freeman, v. pp. 04, 7B7-798, it was necewai? at the 
time of Domeadaf to a good title to any land mcept that held by eccle«i- 
aatical bodiec that the tenant should be able to adduce evidence of a grant, 
regrant, or conflrmation by William. 
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king would also he bound to eervice, military or other. The CHAP. I. 
military service would probably at first be measured by the ■^^ "■ 

existing custom of the equipment of one fully-armed man for 

every five hides of land '. In the course of the century suc- 
ceeding the Conquest some lands become exempt from, others 
subject to, military service. The landowner bound to militwy 
service becomes the tenant in chivalry {per mili(iaa) ; the 
milet becomes the knight ; and where land is held by military 
service evcij portion amounting to twenty pounds in annual 
value constitutes a ' knight' » fee' for which the service of a 
knight fully armed and equipped must be rendered ^. 

Thus the notion of military tenure, at all events as between 
the king and the great barons, rapidly took root after the 
Conquest. But there is another element in the conception of 
the relation of the king to the land of the country which 
must not be lost sight of. It has been seen that before 
the Conquest the whole land was subject to the burden of 
the trinoda neeettUeu. There can be little doubt that af tor the 
Conquest this burden came to be regarded as a service due to 
the king quito irreqtective of the fact whether the landholder 
bound to render it was the king's tenant or not. This prob- 
ably is the explanation of the &mou8 oath taken by ^all 
landholders' at the council of Samm in 1086 >. And the 

* 'Si rex mittebat olicubi exercitnm, de quinqne hidia tantiun Dlma 
miiea ibat, et ad ejua idctuia vel xtipendium de unaquaque hida dabautnr 
ei iiii. solidi ad dnoa menBea. H<m vero danariog regi dod mittebantar aed 
militibna dabantur. Si quia in expeditionem summonitui non ibat, totam 
tsmm suam ei^ Kgem fciriaftcleb»t. {)uod ai quia remanendi hab«na 
alium pro ae mittere promitteret, et tamen qui mittendiu erat remaaeret, 
pro I. BclidlB quiat^ia erat dominua ejua,' — Domeaday, CuBtoma of Berk- 
•hire, Stnbba, Select Chartara, p. 87. 

' Stiibbi, Conat. Hiat. i. p. 064. 

* "There came to bim hia witan and the laudholdera that were throngb- 
out England, and tbey became hia men, and all anbmitted tbemaelvaa ta 
him and were his men, and swore fealty to him, and that they would 
defend him againat all other men.' Saxon Chronicle, a. n. 1086 ; Stubbs, 
p. Si {quoted in Blaekatone, ii. p. 49, Compare Lawa of William I, cap. a; 
' StatnJmna eliam at omnia liber homo foedere et Bacramento alBrmet, 
quod infra et extra Angliam Willelmo reg:i fldeles ease volunt, t«rraa et 
honorem illiua omni fidelitate cum eo aervare, et ante earn contra inimleoB 
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CHAP. I, form of homage which wae adopted after the Conquest to 
**'^- "■ creat« the feudal tie between a mesne lord and hia tenant 

always contained a saving of the allegiance due to the king ^. 

A powerful ruler like 'William, who had bad abundant ex- 
perience of the tendency of continental feudalism to make the 
vassal a formidable rival to the king, was not likely to throw 
away the advantage of the existence of & principle forming so 
important an aid to the central authority as the Anglo-Saxon 
trinoda neeeMttaa. No doubt) in times when the central 
authority was weakened, the barons succeeded for a timCj 
especially during the reign of Stephen, in shaking off their 
allegiance to the crown and summoning their tenants to serve 
them in their private wars. In the long run, however^ the 
strong and vigorous centralization effected by William, and 
organized by Henry II, resulted in firmly establishing the 
principle, that where the land was held of a mesne lord by 
military service, propter patriae tnUionem, the service was 
regarded as due not to the mesne lord, but to the king. This 
is the distinguishing characteristic between English and Con- 
tinental feudalism ^, and was fraught with consequences of the 

defendere.' (Select Charters, p. 83. ) See Freem&n,Nora)aD Couq. v. p.64, 
366,363. 

' See tlie form of bomage given below, Chnp. II. ( 3. 

' The following passage from the Ordonnancea of St. Lewis, •]. 49, a. d. 
1970. giTsa a graphic picture of the relation of liing or aupreme lord, meaiia 
lord and tenant, under the French fuudaliani. The teit modernized ia aa 
followa;— Si un aeigneiir dit b BOD homme lige : ' venez avec moi ; carje 
veui faire la guerre k mon aeigneur, qui m'a refiiad juatice en hi cout,' le 
Tassal doit liii r^pondre: 'Sire, j'irai vera mon seigneur m'informer a'il est 
ainai que tom ditea.' Ators ii viendre trouver le chef seigneur, et lui dira : 
'Sire, mon seigneur m'a dit que vons lui avez refuse juatioe en Totre cour ; 
je me presents devant voua pour savoir la v^ritd, car je suia sommd de 
I'accompagner pour roug fairs la guerre.' Et si le chef seigneur r^pond 
que son intention n'eat pas de lui faire justice en sa cour, le vnasal se 
joindra b son seigneur, qui sera tenu de I'^uiper h sea ddpena. Hais s'il 
refusait de marcher arec lui, il en perdrait de droit son flaf. 81, an con- 
trtire, le chef seigneur lui rdpond : ' Je rendrai volontiers justice h voire 
aaignenr eu ma cour,' le vassal doit venir trouver son seigneur, et lui dire: 
'Sire, mon chef seigneur m'a dit, qu'il roua rendra volontiera joatioe en aa 
cour.' S'il lui r^pond <[u'it ne veat plus se soumettr« k son jugement et 
qu'il lui ei]Joign« de le rendre k la aommatioo qu'il loi a &ute, alors lo 
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most vital import to the growth of the English constitution. CHAP, I. 
The only exception to this principle seems to have been when *^<^- "■ 
the lord himself personally attended the king. In that ease __ 
he might sammon his military tenants to attend with him, or 
exact a pecuniary equivalent in lieu of service^ called scutage 
or escu^e '. 

§ a. Development of the idea of Tenure. 

A principal result of the Norman Conquest upon the cus- 
tomary law of land seems to have been the development of 
the idea of tenure, the more precise definition of the mutual 
rights and duties of lord and tenant, and, as a necessary 
consequence, the introduction of a technical phraseology. 
This result was not brought about by any positive enactment. 
It was due to the introduction of Norman customs and ideas, 
and their combination with Anglo-Saxon customs and ideas. 

Thus was prodaced what is called the feudal system, or the 
feudal mode of holding lands. We find that wherever there 
is a duty imposed on the possessor of land, whether of a 
military or other character, the tendency after the Conquest 
was to r^ard the duty as the tervice by which the land was 
Aeld of the king or lord. Thus the Anglo-Saxon custom that 
every five hides should furnish a fully-armed man would he 
tiansformed into a tenure of so much land by the duty or 
service of providing a milee. The duty of attendance on the 
lord's court became the tenure by suit and service, and the 
duty of performing agricultural service on the lord's domain 
became the service by which the land of the poor freeholder 
or villein was held. 

Domesday bears abundant traces of the growth of the idea 
of tenure, though we still hear of the men {homine») of a lord 
rather than of his tenants. The land is everywhere spoken 
of as having been held of King Edward or some other lord. 

vassal pourra le refuser, de droit, mqs craindre de perdre son fief, ni autre 
chose. (laambert, Bee. d'Anc. Lois, it p. 416.) See below. Chap. IIL ( 11. 
* As to scutage, see below, Chap. IIL { 5, 
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CHAP. I. The word feudum, or feuvm a used to designate the land 
Mffi. a. 1f,\j^\^,\^ {^ \iA'A as a benefice and not alodially ^. The personal 

relation of lord and man is doBely connected with, and 

generally, though not always, merged in the reUtioD of lord 
and tenant'. The varions modes in which land was held by 
different classes of persons before the Conquest were now 
tending to become different species of tenure, and gradttally 
acquiring definite technical names. Thus land held by reli- 
gious houses, which before the Conquest was always free from 
' all temporal service except the trinoda necetntat, is now said 
to be held by the tenure called libera eleemotgna (free alms or 
frankalmoign "). It is however still regarded as free from all 
temporal dues, and the religious corporation is only boand to 
spiritoal service. The services due to the king, which if 
rendered to one of less exalted rank would have been con- 
sidered degrading to a freeman, were still in the time of 
Domesday rendered by the taini regit*, but were no doubt 
becoming connected with the holding of the land, and passing 
into the exalted t^nre of magnvm, terviiitint, or grand aer- 
jeanty ^ Hence it was that lands held by this tenare can 

* See aboTs, p. 31, and tbe Index to Doraesday. 

' Compare the following pusagea; — 'Nod fuit de feado sed tantum fuit 
homo BUUB.' (.Kelham, DomsBday lUuBtrated, p. aia.) ' Homo (effectus 
eat) anteoegsorlB sed ternim suam aibi noD dedit.' (lb. 933-) 'Hilitea 
habebant aub se quatuor ita liberi ut ipsi orant.' (lb. 373.) 

' See EIliB, Oeneral Introduction to Domeeday, i. p. 958. The word l» 
however used to Domesday in a mure general aenae, and it sometimes ap- 
plied to the case of restoration of lands to a layman which had been held 
by bis fitther or himself. See Freeman, Nonnaii Cotiq. v. pp. 31, 804-606. 
See farther as to frankalmoign, PoUoek, Land Iaws, p. 36, and Cballis, 
Beal Property (and ed,), p. 11. 

' Ellis, Qeneral Introduction to Domesday, i, p. 45, 

* This mune does not sppear in Domesday. Ko doubt at that time the 
aoourate diatiuction between different species of tenare had not arisen. 
Probably these distinctions were not accurately drawn till the great im- 
pulse given to the development of the Common Iaw by the action of the 
tribunals organized by Henry the Sucond. The following may serve as 
an instance of grand serjeanty:— By an inquisition taken 31 Edw. I, one 
Solnman de Champs is said to hold certain lands called Copeilaod and 
Atterton near Dover of the king in cepilt ' by the sergeantry and service 
of holding the king's head between Dover and Whitean whenever he 



3XNUBB 39 

only be held of the kin^. But moet important o£ all is tenure CHAP. L 
per militiam, in chivalry or by knigbt-eervice. Here again the ™'"- "■ 
evidence afforded by Domesday seems to show that this "' 
species of tenure had not yet definitely taken its place in the 
legal classification of rights of property, bat was gradoally 
becoming recognized*. No doubt military tenure first pre- 
vailed between the king and his immediate tenants — those 
who had actually received new grants of land, or their old 
tanda regranted to them. By the Anglo-Saxon law the 
pnbiic duty waa imposed on such tenants of rendering military 
service for the defence of the country. Continental feudal 
notions would transform this public duty into the obligation 
of rendering military service to the king as lord of the tenants' 
land. But his position as king as well as lord was never 
wholly lost sight of. If a mesne loid, that is a lord who was 
himeelf a tenant of the king or of some superior lord, made 
a grant of land to be held of himself by military services, 
though the land was of course held of the mesne lord, the 
military service, as has been seen, was regarded as due not to 
the immediate lord but to the king^ There is much that is 
obscure in the history of the growth of military tenure. 
There arc some recorded instances soon after the Conquest of 
exemptions from the general obligation of military service 
being obtained in favour of some lands in consideration of 
other lands being bound by an obligation to famish a certain 
number of milUea. It seems probable that the general exton- 
sion of the practice of exempting some lands from military 

croMed the aea between those porta, and there alicmld be oocaaion for it.' 
Hasted, Kent, iv. p. 39 ; Camden, Britaanie, ed. 1610, p. 348. 

' We find however in two passages the expresdoa <,i. 10 b, and 1. 39) 
'serrltium onluamilitiB' applied to anew teuui«; this became the regular 
techuiMl term for the military service due for a knighfs fee. 'T.R.E. 
(tempore r^is Gdwardi) valebat xl sol. et post l sol. mode mi lib. et 
■ervitium onius militia.' (Ellis, General Introduction, i. 96a.) Tenants 
holding of the king are aometimes spoken of aa ' baronee regit.' A;Ccordlng 
to Sir H. Ellia, i. p. 58, ' miles ' has not acquired the teolmioal sense of 
'knight.' 

• See Biacton, foL 35, giren in Chap. III. { 11. 
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CHAP. I. service and burdening others led to the distiaction between 
aicT.it. military and non-military tenures^ which exists in its com- 

|_ plete form by the beginning of the reign of Henry II *. 

Besides the duty of military service whieh constituted the 
essential characteristic of tenure in chivaliy, various incidental 
rights and duties came to be attached to the relation of lord 
and tenant per m'dUiam, some of which became the most im- 
portant attributes of that relation '. The first in order of time 
was that of relief, or the dues which the heir of the tenant 
was bound to render to bis lord on being admitted tenant and 
rendering homt^. This was confounded with the cnstom of 
rendering heriots on the death of the man or vassal which 
prevailed before the Conquest *. The origin however of the 
practice of rendering henots and of paying relief was different. 
The heriot probably originated in the practice of returning to 
the pritieepg the horse or the armour with which he had fur- 
nished the eome»^; it was of purely Teutonic origin*. The 
relief originated with the practice of regarding lands as bene- 
fices to be held of the grantor. The admission of the heir as 
tenant in his ancestor's place was by the feudal theory a 
favour to be bought with a price, but which cotdd not, if the 
' See Stnhba, Const. Hiat. i. 364, 

* In the first half of the twelfth oentury Bocagera «re found serving in 
the arm;. FoUoolc and HaitUnd, Hiet. of Eng. Law, 1. p. 375. 

* Mr. Freoman attributes the deTelopment and organization of the sj'stem 
of feudal burdens to the 'malignant genius' of Randolf Flambard, minister 
of William RufHu. Norman Coaq. t. 377, &c. 

■ See the Lans of Cnut ^71, 7a) as to the amount of heriots due upon 
the death of an eorl, a king's thegn, &c. ; Stubba, Select Charters, p. 74. 
From this law was borrowed the provision of William I as to reliefs: — 
' De relief a ounte \i al rei afert — viii cheuala enfrenez e enscelez (las iiii) 
e iiii hauberos e iiii haumes e iiii escuz e iiii lances e liit espees. Les 
autrea ii chaceuis ot ii palefreis a freios et a cheuestres.' (Thorpe, 
Ancient Iaws and Institutes, p. 474.) Similar provisions follow as to 
the relief to be paid hj barons, vaToaaors, and villeins. It is probabl;- 
from the existence of Cnut's law that the idea bos arisen that heriots are 
exclusively of Danish origin. 

' See the pasaage In Tsoitus given above, p. ao, note t ; 'ezigunt enim 
prinoipis Bui liberalitate ilium bellatorem equum, ilhun crueutam victri- 
cemque frameam.' 

* See Kemble, Saxons in England, i. p. 178. 
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proper steps were taken, be withheld by the lord. It was CHAP. I. 
thus entirely a result of the conception of tenure'. ^'Ta" 

The aid for manying the eldest daughter of the lord is 

recorded as having been taken for the daughter of Henry I 
on her marriage with the Emperor. It appears however to 
have been levied as a tax on all Iimd, not exclusively from the 
tenants in chivalry '. These auxilia or aids were apparently 
not at first strictly defined, limits were probably imposed on 
them by castoms which were observed or exceeded according 
to the rapacity or power of the lord. Finally, they were re- 
stricted to a reasonable aid for ransoming the lord if be were 
taken captive, for making the eldest son a knight, and for 
marrying once the eldest daughter *, 

The incidents of the greatest importance are those of ward- 
ship and marriage. These became rights of the greatest 
value to the lord, and most burdensome to the tenant. They 
are frequently spoken of as if they constitnted the essence of 
tenure. Pure feudalism had but a short life in England. 
These incidents of tenure, the only justification of which was 
to be found in their aiding towards the completeness of the 
military tie between lord and tenant, soon lost every rational 
basis. It appears from the charter of Henry I, that the widow 
or some other near reUtion was to be allowed by their lord to 
be the guardian of the children *. It will be seen that by the 
time of Qlanvill the lord bad acquired the right of assuming 
the guardianship of the person of the minor and of his lands, 

■ See fhrtbar aa to reliefs, below, Ch. II. i 4 (i). 

■ 'Addo igitur teqaeati data est Alia r^s imperatori, at breviter dicom, 
sicnt decuit ; Bex itaque oepit de imaqaaque bida Angliae tres solldoa.' — 
Henr. Huntiogd., Hist. lib. Tii ; Btubbs, Select Charters, p. 98. 

* See Hagii* Carta (Johii\ cc. la and 15 ; below, Ch. II. { 4 (i), and 
III. f 5 ; Blackstone, ii. p. 64 j and tbe Statute ' Conflmiatio Caitanun,' 
aj Edw. I. 

' ' Si TBTO nior cum liberia remanwrit, dotem quidem et maritationem 
babebit, dmn ooipus auum legitinko servaverit, et earn non dabo nisi ae- 
cundum Telle auum. Et terrae et liberorom oustos erit stve uxor sive alEua 
propinquomm qui justius ease debeat. Et praecipio quod barones mei 
Bimiliter se coDtineant erga Alios et fllia« vel uxorot homiauni auorum.' — 
Charter of Henry I, a. 4 ; Stubbs, Select Charten, p. loi. 
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CHAP. I. restoring them to him on his coming of age withontaccoDntiag 
"^- "' for the mesne profits ^. Further, the heir on coming of age 

1 was obliged to purchase the delivery of the lands (called livery 

or ouHerlemam) by payment of a fine of half a year's profits of 
the land. 

Some traces of the right of the lord to consent to the mar- 
riage of the daughter or sister of a tenant appear in the time 
of Domesday ^. In the time of Henry I, the lord simply has 
the right to prevent the daughter of his tenant being given 
in marriage to his enemy \ The absolute right of tiie lord to 
the disposal of the daughter of his tenant in marriage is 
recognized by Glanvill in the strongest t«rms, but it was not 
till nearly the end of the twelfth century that the claim of the 
lords to control the marriage of the sons of the tenant as wdl 
was definitively estAbliehed *. This extension of the practice 
was without any shadow of justification on feudal grounds; 
originating simply with the grasping and illegal avarice of the 
great lords, it passed into a firmly eetabliefaed right of property. 

■ See below, Chap. IL t 3 (a). 

' SeeFrQei>isii,KonnaDCoDq.v. p. 374, and compare the followingentry: 
' Hanc terrain tenuit Sirof de opiscopo tempore BegU Edvardi, quo mortao 
dodit episcopus filiam ejus cum hao terra cuidam suo militi, qui et matrem 
paaceret, et epiacopo iude aerviret.' i. fbl. 173 ; aod aee below, Chap. II, 
I 4 (4) ; Chap. III. i 3. 

* 'Si quia baronum vel alioram homluom meontm filiam sium nuptum 
trndere Toluerit aire aororem aire neptim aive oognatam, mecnm inde 
loquatar ; aed neque ego oliquid de suo pro hac liceutia 4iocipiam, neque 
defendam ei quin earn det, excepto n earn vellet juDgere ioimico meo. Et 
■i moiiuo barone sive alio homiue meo Blia faserea remanaerit, iltam dabo 
consilio baronum meomm cum terra sua. Et ai mortuo viro uxor (^as 
remauserit et aine liberia fuerit, dotem auam et maritatioaem habebit, et 
earn boD dabo marito niai seeundum vslle aumn.'_-Ch«rter of Liberties 
of Heorj I, c 3 ; Stubbs, Select Charters, p. loo. By the Ordonnanoea of 
St. Lewis (ch. 63, Isambert, ii. p. 433) it appears that the right of tbe lord 
to a veto on marriage only exiatod iu tbe ca«e of the daughter of a tenant 
after the death of the father. 

* Aecording to Blackatone (ii. p. 71) tbe extension of the right of mar- 
riage to males was the result of a strained eonatruction of a clause in 
Magna Cliarta (see below, Chap. III. f 3), but there ia oTidenoe of tha 
right being ezerclaed aa early aa, if not earlier than, tbe year 1193. Sea 
Pollock and Haitland, Hist, of Eng. Law, i. pp. 305, 306. 
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One of the most valuable of tke lord's rights was that o£ CHAP. I. 
escheat, or the right of having the laDds of the tenant on "^- "■ 

&ilure of his heire. This right arises directly from the rela- 

tion of lord and teoant. The tenant is conceived as having 
only an utaie in the lands — an interest which though it may 
be capable of descending to heirs, in infinitvm, was something 
short of abfiolate ownership. The lord has a possibility of 
the lands reverting to him, which the tenant cannot defeat. 

Such are the main characteristics of the relation of lord 
and tenant in chivalry. It does not appear that in early 
times there was any difference, except in the leading feature 
of military s^vice, between the rights of the king and of any 
mesne lord. The law as to aids, reliefs, marriage, and ward- 
ship was the aame in both cases '. 

§ 3. Development of the Manorial Sj/iiem. 

It has been said that before the Conquest laige districts of 
land were held by persons or corporations, the dwellers upon 
which, holding beneficially plots of land, nsnally of small size, 
were bound to render services, either in money, kind, or labour, 
to the lord or supreme landowner of the district. The probable 
connexion of these districts with the Teutonic mark has already 
been alluded to '. It is probable that the Conquest wrought 
bnt little immediate change in the relation of such peisons 
to their lord. A Norman lord might be substituted for a 
Saxon, but the dues and services would substantially continue 
the same. We now find that these districts receive the name 
maneria, or manors *. In Domesday the words mantio, villa, 
manerivm* are synonymons. After the Conquest England is 

* It ftppeftn that In later times ipeci&I right* were obiimed by the king, 
which were Dot claimable by mwoe lords. Of theso the principal were 
primer seiaina and fines on alienation. Blackatone, IL 66, 71. 

■ See Freeman, Norman Conq. v. p. 460, ka. 

' The earliest appeanuioe of the word is in the reign of Edwkrd the 
ConfeKor, who waa fond of introducing Norman language and cuatoma. 
See Ellia, Qeneral Introduotlon to Domeaday, p. 935. 

' Fleta (temp. Edward I), lib. vi. cap. 51, oarefaUy distinguiBhea between 
moTuio, vUla, and manmUin. Jfann'o constate of a eittgle house or habitation 
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CHAP. I. parcelled out into manors varying greatly in sizej having as 
SECT. (L g^ p^]g fixed boundaries, often coinciding, as is still the case at 

'_ the present day, with the boundaries of the parish. In some 

cases nianors were diminished or added to, and new manors 
created '. Probably however there was no great addition after 
the Conquest to the number of manors '. 

It has already been seen that, although the word ' manor ' 
is of Norman introduction, substantially the relation of lord 
of a manor and his tenants existed before the Conquest. It is 
probable however that the idea of the legal relation between 
the lord and the smaller holders of land within the manor re- 
ceived more exact definition at the hands of Norman lawyers 
and justices \ The lord is regarded in his relation to those 
below him as lord of the soil; in relation to the king or 
superior lord he is regarded as tenant. He stands in the same 
relation to the land of the district as the king fills in relation 
to the land of the whole country. Prima yacie all rights over 
the land within the dietrict which are not claimed by any 
individual are regarded as vested in the lord. The free holders 
of laud become his tenants ; he is not only lord of bis men, 
but lord of the land, he is entitled to escheat on failure of the 

(miUi ricfna). VHIa implies the eJtiatenee of several habitations near each 
other. Each of these includea the tenamenta appertaining to or usually 
held with them. A manerium may coDsist of several rittaii, or of a aiogle 
vaia. But a tHia cannot be more extensive than a manor, though it ma}' 
compiiae manf pamckiat. The word ' eSla ' waa alwajs used in writa to 
express the district where the lands in question in the action lay. See 
speoimon below. Chap. II. i a ; Qlauvili, lib. i. e. 6. 

' See Sir H. FIlis, General Introduction, p. 334, fto. 

* This is probably to be accounted for by the history of manors. A 
manor court owed ita eiistenoe to long-eatablialiad custom, the creation 
of a new court was probably r^arded as beyond the power even of the 
crown. See Coke, Copyholder, xxzi : ' Henee it is tiMt the king himself 
cannot create a perf<act manor at the present day, for auch things aa receive 
their perfectiotk by the continuance of time come not within the compaaa 
of the king's prerogative.' As to the effect of the statn(« Quia Emptorea 
Ct8 Edw. I) aee below, Chap. IV. $ 5, 

■ It is aignificant that the word 'baronea' in Domesday means not so 
much great territorial lords, as the juatioes of the king. The title was 
perpetuated in the Barons of the Exchequer until abolished for the future 
by the Judicature Act 1873. See Ellis, General Introduction, i. p. 44. 
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tenants' heirs, the rights of pastura^ on the unoccupied lands chap. I. 
enjoyed hy the inhahitauts of the district come to be r^arded ^*^- "■ 
&B jitra in alieno lolo — rights exercised over the land the 
ownership of which is vested in the lord. It must be remem- 
bered that the king is not only the supreme but the largest 
landowner in the country. He is lord of many manors iu 
various districts. What is said therefore of the relation of 
tenants to their lords must be understood to apply also to the 
king when he is lord of the manor. 

The holders of land within the manor may, for the purposes 
of legal histoiy, be conveniently divided into the following 
classes. First, the tenants in knight-service or in chivalry, 
whose tenure must, if the views above stated be correct, have 
originated since the Conquest by grant, or commendation in- 
volving a regrant. The characteristics of this tenure have 
already been sufficiently detailed. Secondly, there are the 
freemen, bound to render service, other than military service, 
in money, produce, attendance at the lord's court, or labour ; 
or rather, as they would be called after the Conquest, free 
tenants holding by such services. In Domesday we find these 
tenants spoken of as loekemanm, tocmanm, or liheri locmanni^. 
The services to which they were bound seem to have been 
usually fixed or certain, and not capable of being exacted 
arbitrarily hy the lord, such as the rendering of a certain 

* The derivBtioD of the word has given rise to much controversy. The 
geDerally accepted derivation id from 'hoc,' an old word meaning a 
ploughshare, the socage tenant being bound to agriculturnt service. But 
thiB was far from being nniversallj the csae ; probably in early times it 
was the exception rather than the rule. There can be little question that 
the word is oonueoled with seta, aocn, ' jurisdiction,' fh)m the Anglo-Saxon 
EWOH, ' to seek.' The free landholders had probably by the time of the 
Conquest been brought nearly universally into the condition of pergons 
owing suit or attendance at the court of sotae great man. Thus the todit- 
vuami are probably the free suitors or attendanto {ttda, atquor) at the lord's 
court, who came in process of time to be regarded aa tenants holding in 
Mwoge, by the tenure of suoh suit or service. These tenants were usually 
brou^t under the obligation of rendering some Hied rent or service, and 
hence the later conception of the essential oharacteriatlo of socage tonure. 
See Stubbs, Const. Hist, i, p. 373. See farther as to the position of these 
socmen Vinogradoff, Tillainsge in England, pp. 196-303. 
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CHAP. I. amount of a^cultaral seirice, or paying a fixed rent in money 
SECT. II. Qj. p^Qoe, Sometimes a free tenant would only be bound . 

1 by the oatb of fealty. It eeems that in fact tbe line between 

the services rendered by free tenants and by the non-free was 
in many cases not clearly marked \ They were doubtless 
regulated by local customs, and in some cases free men would 
be bound to render base servicea. The important thing was 
the status of the person rendering the services, not the service 
rendered. In process of time the nature of the senrices 
rendered, especially the characteristic o£ fixity or certainty, 
came to be regarded as the mark of a distinct species of free- 
bold tenure called free socage. 

Soca^ tenure is thus described by Littleton, who wrote in 
the reign of Edward IV * : — ' Tenure in socage is where the 
tenant holdeth of bis lord the tenancy by certain service for 
all manner of serviceSj so that the service be not knight's 
service. As where a man holdetb bis land of his lord by 
fealty and certain rent for all manner of services ; or else 
where a man holdeth his land by homage, fealty and certain 
rent for all manner of services ; or where a man holdeth his 
land by homage and fealty for all manner of services ; for 
homage by itself maketh not knight's service.' 

It seems that the changes in tbe direction of feudalism 
wrought by the Conquest afFected the small free proprietors 
far less than the lords of great districts. Snch of them as had 
not already become ' men ' of some lord no doubt speedily 
entered into tbe condition of tenants ; but they retained to 
a great extent, and in some localities almost entirely, their 
ancient customs. 

* No doubt there wm often & tendency to depren the free tocnummu to 
a oondition of terfdom ; or st «U areata to require from bim aerrices no* 
worthy of • bee inui. IngtanceB of tba oppreaaion of free socmen ftre 
given by Vinogradot^ Villainage in England, p. 904. We find a distinction 
between freeBOcage and villein socage ; the latter being the tenure where the 
•ervioco, though certain, aresucli as are unworthy of a free man. A tenant 
holding by aueh servioea would in the time of Bracton (aeu below. Chap. III. 
{ 13^ not loae hia atatus aa a free man, but would hold by baae tenora. 

■ Uttleton, Tenurea, sect. 117. Sir E. Coke's translation. 
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The chief characteristics of socage tenure were, (1) on the CHAP. I. 
death of tenaut in socage the land, if ' antiquitnt divinim,' ■^"- "■ 

descends to alt the sons. This was the case in Glanvill's time ^, 1 

but nnder the influence of Nonnan lawyers the rule of primo- 
geniture had become general in the next century, except in 
the case of the Kentish t«nure of gavelkind ' ; and in other 
localities where special customs retained their hold. 

(2) The socage tenant is free from the obligation to military 
service by reason of tenure, nor is he always bound to render 
homage to his lord. The oat^ of fealty is universal, and some- 
times constitutes his sole service. Whatever additional service 
may be due from him must be fixed and certain ; the most 
Oflual was a fixed payment of rent. 

(3) Some of the ' incidents ' of tenure by knight-service had 
their counterpart in tenure in socage. The socage tenant was 
liable to aids and relief. The latt«r usually took the form of 
double rent for the first year after the tenant's death ^. Tenant 
in socage was however free from the oppressive incidents of 
feudal wardship and marriage ; the guardian in socage was the 
next of kin who could not inherit, and was accountable at the 
termination of the wardship for the profits of the lands *. 

An important class of socage tenants were those who held 

■ See below, Chap. II. { 6. 

' Before the Conquest, gftfolcuod or gavDlkind landa meant aimpl; 
' rent-pajing ' landa. Kemble, lutrod. to Cod. Dipl. i. lii. Gavelkind 
retained the characteristics of ADglo-Sazon lavr In a mire perfect fonn 
tban any other speoiea of property in land. See BUckatone, ii. p. 84. 
Gavelkind lands 1 1) deeoended to aU the aona equally, (a) were usually 
devisable by vrill, (3) did not escheat in case of attainder and execution 
for felony, I4) oouldbe aliened hy the tenant at the age of fifteen. The first 
•nd last of these characteristics still diatingoish gavelkind lands from other 
beholds. How it was that these customs survived is a question of great 
difflenlty ; possibly the very fact that the hand of the Conqueror fell «o 
heavily and at so early a date on the great men of the county operated to 
preserve the eld cnstoma amongst the poorer freeholders, whose in- 
signiBcance was their beat protection. (See Freeman, iv. p. 34.) 

■ See the Statute 98 Edw. I stat. i. 

* According to Littleton, sec. iiB, 'Ever? tenure which is not tenure in 
ehivalry is a tenure in socaee.' Bracton, on the other hand, distinguishes 
toeage tenure from tenure by uncertain but non-military services. See 
lib. ii. cap. 16; below. Chap III. f ti. 
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CHAP. I. landa of lords by thia tenure in towns. By the time of tilan- 
SECT. II. yj[i (jjjg p[^gg Qf tenants had obtained the distinctive name of 

bai^age tenants ^. Besides the above-mentioned characteristics 

of socage tenure these burga^ tenants retained in many cases 
local customs, especially as to the descent of lands, and as to 
devising them by will. One of the most remarkable of these 
is styled borough English, which is thus described by Littleton : 
' Some boroughs have such a custom that if a man have issue 
many sons and dietb, the yonngest son shall inherit all the 
teneibents which were his father's within the same borough 
aa heir unto his father by force of the custom the which is 
called borough English ^.' By the statute 1 2 Car. II. c. 24, 
tenures in chivalry, with all tfaeir peculiar incidents, were 
abolished and tamed into ' free and common socage '.' 

When land was held of the king not by military service, but 
under the obligation to render some small thing ' belonging 
to war,' as, for instance, to ' yield to him yearly a bow, or 
a sword, or a dagger, or a knife, or a pair of gilt spurs, or 
an arrow or divers arrows,' this was called teniu% hy petit 
serjeanty *. 

Tenants of land holding by any one of the above-mentioned 
tenures — libera eUemoijfua or frankalmoign, grand serjeanty, 
knight- service, socage, bui^age, and petit serjeanty — were 
regarded as free holders having an estate or interest in lands 
worthy of a freeman, and involving no service derogatory to 
the status of freedom. Some time before the reign of Henry II, 
but apparently not so early as Domesday^, the expression 

' See QUnvill, lib. xil. cap. 3 ; below. Chap. II. i a. 

' Littleton, sec 165. For the history of this t«rm, and an account of 
the extent and probable origin of this and iimilar custome of deaoent, Bee 
Eiton, Origiaa of EnglUh Hiatoiy, chnp. viii. p. 183, Ac, and Pollock knd 
Maitland, Hiit. of Eng. Lkw, ii. p. 977. 

■ See Chap. IX. 

* Littleton, sec. 159. For the origin of the diatinction into grand and 
petit seijeantj, see Pollock and Haitland, Hist, of Eng. Iaw, i. p. 304. 

* It is charaeteriatic of the histuty of the growth of tenure that in 
Domesday (if the index is oorroet) we hear of different daaaes of tenants, 
bnt Dot of different species of tenure i of libtri htntina, but not of litarum 
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liUruM tenementum was introduced to designate land held CHAP. I. 
by a freeman by a free teaura Thus freehold tenure is the '^*^' "■ 

sum of the rights and duties wbieh constitute the relation of 

a free tenant to his lord. The mode of g^ranting or conveying 
liberum tenementum was by the process called a feoffment (fiof- 
fari, feoffameidum). The grantor is called the feoffor, the 
grantee the feoSee. Whether or not any formal mode of 
giving possession of the land granted by the delivery of a 
clod or some other similar act thereupon had been common 
among the Anglo-Saxons, is doubtful ; hut by the time of 
Henry II we tind the two essential elements of a conveyance 
of a freehold interest in lands were (i) formal delivery of pos- 
session (technically called lirery of seisin ^) ; (2) words accom- 
panying, indicating the nature and extent of the grantee's 
interest and the services to be rendered for it ^. 

Besides the lands of the manor held by free or freehold 
tenants, the lord retained in his own hands the domain — 
terrae dotninicalet — portions of which were sometimes let to 
farmers, and portions cultivated by persons bound to render 
agricnltural services for the bene6t of the lord \ The Domes- 
day of St. Paul's leaves little doubt that there were frequently, 
especially upon ecclesiastical hxiABfJarmert holding land under 
conventions or covenants, and rendering for it rent in kind 
or money. These would probably differ from the tenants in 
socage, for tbey would not be bound to the lord by homage or 
fealty; they would simply bold under the covenant or lease. 
Specimens of these leases are given in the Domesday of 
St. Paul's ; they are usually for the life of the tenant. The 
convention was merely binding as between the tenant and 

lintmenlum ; of mtitfo, but not of tenure ptr mSiliam ; of toananni, but not 
of tBCOffium ; of tillani, but not of villmaffitim. 

' The proper meaning of the word ' Beiain ' in poBsesaion as of freehold ; 
i.e. the posse-saion wbiuh a freeholder has. 

' See the speeimeo of a charter of feoffmeut of the time of Henr; II 
giren below, p. 61. 

' If tlie lord retained no lands in his own handn, but all the lands 
witbio the manor were held by free tenants, he was juud (o have a xeignory, 
or a aeignorj in gross. 
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CHAP. L the lord, it created no estate aa between the tenant and third 
SECT. n. p^fgoQs_ ju later times a lease of land for life becomes a 

freehold interest held by socage or other tenure j a lease for 

years becomes a new species of rights over landj called lease- 
hold interests or chattels real. 

Besides these, there are tiie non-free inhabitants, a large and 
important class, by whose forced semce the domain of the 
lord, that is, the land not held of him by freemen rendering 
free services, or by farmers, was mainly cultivated. We find 
a variety of names applied in Domesday to this servile peasantry 
(e. g. villani ', naiivi, cii»tumarii, gervi, coUtrii bordarii). These 
names appear to fall into four classes, pointing respectively to 
social standing, economic condition, difference of services, and 
differences of holding. Thus viUanng frequently, and Hathug 
always, points to the status of servitude, eotarma or bordariun^ to 
the fact of the tenant's holding being only a croft without any 
share in the common fields^ euttumarint to the certainty of the 
services. But in course of time, under the influence of legal 
theory, all these different classes are reduced to one level, the 
terms vHlanus, nativu*, tervu», being applied indifferently to 
any person belonging to the non-free classes, and the term 
liordarin-' passing almost altogether out of use*. These non-free 
inhabitants were adgeripti glehae, tied to the land ; they could 
not remove from one manor to another. They seem to have 
held plots of land of considerable extent, and the very fact of 
their not being removable, of son succeeding father in the 
occupation of his plot, and in the obligation to render services, 
no doubt gave rise to various customs, or helped to preserve 
customs already in existence, such as allowing the tenant's 

' Soe the title of the Ely Domesday (Stubba, Select Chartera, p. 86), 
where it ia provided that the inqairy should be based on the oattaa of 
(amongBt others) six villani from every villa. The villeins on the manors 
in the king's hands at the time of the Surrey appear to have usually en- 
joyed or acquired some peculiar privileges. In l&ter times the oopyhold 
. tenants on these manon were called tenanta in ancient demesne. See 
Blaclistone, ii. p. 99. 

' See above, p. a^, note 4. 

> See Tiuogradoff; Yilleinage in England, pp. 44-4B, and i4a-i9ix 
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eldest; or youngest eon, or all his aons in equal shares, to chap. I. 
succeed to the father's beneficial into'ests (usually on making *^'- "■ 

some payment to the lord), recognizing estates of inheritance, 1 

for life, or years, allowing the tenant to feed his cattle on 
the wafite, and the like. These castoms virtually gave the 
noQ-free tenant rights and duties in relation to his lord, and, 
as will he seen, grew into local laws. If the tenant could 
not depart from the land, no more could the lord remove 
him so long as he rendered the service due to the lord '. 
There would be little distinction between the lowest class of 
freemen and the highest class of the non-free: the one would 
gradually pass into the other. Freemen sometimes held lands 
by villein services*. Thia relation of the non-free inhabitants 
to the land gradually passes into an interest recognized by 
custom under the name of viltenagium, and finally into a tenure 
protected by law under the name of copyhold or castomary 
tenure^. 

Such were the various phases of the relation of lord and 
tenant which took root in the interval between the Conquest 
and the reign of Henry II. It remains to notice what has 
from the date of the complete constitution of manors been 

' ' Cil qui cDBtiueot la terra ne deit lum trauoiler sh de lenr droila cense, 
noun le leiat a Eeigouriige de psrtir lea cultiueuni de lor teire pur tant ciim 
it piusent le droit serrue faire.' 'Tbose who cultivate the l&nd ought not 
to be harassed beyond their proper fixed amouat ; nor is it lawful for tbe 
lords to remove the cultivatora from the land so long as fhaj are able to 
render the due aervice.' — Ijiwa of William the Conqueror, zxiz ; Thorpe, 
Ancient Lawa and lostitutes, p. 4B0. See also Jawa xsx, xxxi. 

* A distinction is found in later law books between Titleina regardant 
and Tilleina in gross. Though much importance is attached to this 
distiaotion b; text-writers (see Coke Lit lag b, and Blackatone, ii. p. 93), 
Yinogradoff ^Villeinage in England, pp. 46-55) appears to have established 
that there waa no real distioction betnetn the status of the villein 
regardant and of the villein in gross. Somotimea, no doubt, the lord 
would lay claim or prove his title to the villein by reference to the fact of 
hia being attached to a particular manor, in which case ha would be 
■poken of aa a viltein regardant, but there would be nothing to prevent 
the lord from claiming or dealing with the same villein apart from the 
manor, in which case he would be apoken of aa a viltein in gross. 

' Aa to the oondition of tbe non-free classes after the Conqueat, aee 
Stubbs, Const. Hiat. L pp. 496-431. 

Ba T 



53 ErFECTS OF THE NOEMAN CONQUEST 

UIIAP. I. their most important characteristic — the maoorial courts. 
HECT. II. "WTien a large district comprising several maoors was held by 

'__ a single lord in whom was vested by grant or long usage the 

complete jurisdiction of the hundred, the district was called 
a liberty or iouotir^. In such a case there might be, and 
usually was, only one court held for the whole; but that 
court was regarded as the court of each several manor ^. The 
honour is merely the aggregate of several manors, it has no 
distinct or separate organization \ It is therefore only neces- 
sary to inquire into the constitution and nature of the manor 
courts. 

The principal manorial court is the Court Baron, or the 
assembly of the freehold tenants of the lord. Besides the 
Court Baron, in many manors there is also a Court Leet, 
which is sometimes held with the Court Baron ; and wherever, 
as is usually the case at the present day, there are copy- 
holders* within the manor, there is also a third court, called 
the Customary Court. This court too is often held with a 
Court BaroD. It is, however, probable that this classification 
is due to the lawyers of the thirteenth or fourteenth century, 
and that in early times do distinction between the different 
courts was recognized . 

'A court baron,' says Sir Edward Coke, 'is the chief prop 
and pillar of a manor, which no sooner faileth, but the manor 
falleth to the ground •.' The same passage gives Coke's view 
of the history of these courts : ' For when the ancient kings 
of this realm, who had all the lands of England in demesne, 
did confer great quantities of land upon some great personages, 
with liberty to parcel the land out to other inferior tenants, 
reserving such duties and services as they thought convenient, 

' S«e Auize of Clarendon, a. 9, Stubbs, Sel»ct CbBrtont, 143 ; tUgna 
CartiL, c, «; ib. p. 300. 

* Scriven on Copyholda, i. p. 5. 

■ Stubbs, Const. Hilt i. p 400. * Sea Chap. T. f 6. 

■ See Hsltland, Introduction to 'Select FleM In Manorial Court*' 
Selden Society), Vol. IL p. xvi and Not« A. 

* Coke, Copyholder, xxzi. 
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and to keep courts where they might redresG miEdemeanours CHAf. l. 
within their precincts, punish ofFences committed by their ^^'^^ "■ 

tenants, and decide and debate controTersies arising within 

their jurisdiction ; these courts were termed court barons.* 

Thus, according to the older explanation, the manor courts, 
like the manor itself, resulted originally from a grant by the 
crown. Probably, however, though a grant may in Fact in 
many cases have added to the powers and jurisdiction of the 
manorial courts, the court baron is primarily the successor 
of the ancient assembly of the village or township. When 
the district in which the township is situated comes under the 
power of a great man by express grant or otiierwise, the 
court of the township becomes the court of the great man. 
It has been seen that it was common to acquire exemptions 
for particular districts from the court of the hundred, and this 
must have become almost universal, except in cases where, as 
seems to have sometimes happened, the hundred court itself 
came to be amalgamated with the court of some great lord '. 
Thus either by the creation of a franchise exempt from the 
jurisdiction of the hundred court, or by the amalgamation of 
the hundred with the manorial courts, the jurisdiction civil 
and criminal exercised by the court of the hundred comes to 
be exercised in the manorial courts. The court baron exercised 
civil jurisdiction especially in matters relating to the freehold 
lands within the manor '. Criminal jurisdiction was amongst 
the functions of the court lect, and depended on a real or sup- 
posed grant from the crown. It has already been seen that 
the later Anglo-Saxon grants usually contained words ex- 
pressly granting the right of jurisdiction ^, probably referring 
to the criminal jurisdiction exercised by the court leet. 

The manor courts therefore may be regarded as representing 
one aide of the old assembly of the township, in which the 
jurisdiction properly belonging to the hundred court has 
eoate to be vested. The constitution of the court baron is con- 

' Stubbn, Conat Hint. L p. 400. 
' See below, Cbap. IL { a. ' See above, p. 14. 
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(jjiAP. I sistent wiUi this view. The freemen, or rather, u they have 
sEiT. II. QQff come to be, the freehold teoante of the manor, are the 
^ judges of the court ; tie lord or his steward is simply the 

president. Thus the continuance of a sufficient Dumber of 
freehold tenants within the manor is essential to the main- 
tenance of the conrt baron, and so to the continuance of the 
manor it«elf. The functions of this court were partly adminis- 
trative, partly judicial. The business relating to the interests 
of the various dwellera within the manor was here trans- 
acted; probably in some manors the costoms of the manor 
would frooj time to time be declared in Ihis court, grants of 
the waste sanctioned, rights of common regulated. The 
judicial functions of this court varied in different manors. 
The court leet held either separately or in conjunction with 
the court baron had jurisdiction over crimes committed within 
the manor, and the court baron over civil suits arising within 
the same limits, especially over all matters relating to the 
freehold. This jurisdiction however was gradually curtailed 
and overridden by the judicial organization carried into effect 
by Henry II. 

In some respects the characteristicB of the leet, even more 
than those of the court baron, seem to carry as back to the 
earliest form of political organization'. The leet is the 
assembly of the whole community, and seems to date from a 
time when that community was small, and could gather under 
a tree, on the side of a hill, or upon a village green *, and 
transact business affecting the interests of all its members. 
The principal matters dealt with in the leet were the view of 
frank-pledge^, the presentment and punishment of offences 

' ' Tho iMt i» the most ancieot court io the land.' Year Book, 7 Hen. 
VI, 13 b. 

' RitaoD on Couita Eieet, p. ix. 

' The style of tLe court in later times is the 'view of fhuik-pledge.' 
This wu the prodnotion of the pledgei or persons responsible for eaoh 
other kecpiDg the peaee. Frank-pledge (A-S. AiB-borh) ought properlj 
to hsve been rendered ' pledgee of peace.' The Nonnani however seem to 
have mistaken fii), 'peace,' for fri, 'free,' and hence the e 
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ftod nuisances, the regulation of the quality and prices of CHAP. I. 
provisions, particularly of bread and ale. The leet is said to ^^^- ''■ 

be derived out of the SherifTs ' toum,' The conception of the 1 

lawyers is that the organization of the counties and hundreds 
having been arranged by kicg Alfred, a portion of the juris- 
diction of the courts of the county and hundred was at eome 
time or other granted by the crown to the various lords of 
manors. Am ha« been seen above, it is probably more correct 
to describe all the species of manorial courts as the successors 
of the old Teutonic moots or asBemblies, which have by grant 
or usurpation obtained for their suitors immunity from the 
regular jurisdictions, and by acquiring in process of time dif- 
ferent functions have come to be regarded as different courts. 
In some respects the court leet retained in the most marked 
form the traces of its origin. It has always been regarded 
as the court of the residents within the district, not of the 
tenants of the manor*, and the matters of which it takes 
cognizance are for the most part not connected with tenure '. 

The customary court does not come to be of importance till 
copyhold or customary tenure has become established, and the 
notice of it may therefore be deferred *. 

Thus the great features of the period extending from the 
Conquest to the beginning of the reign of Henry II are the 
establishment of the notion of tenure and the development 
of the manorial system. Every free tenant (and none other 
is r^arded as having a legal interest in the land at all) 
holds of and in relation to a lord. The lord who is not 
in actual possession has a seignory, which he in his turn 
holds of a superior, till the head of the system — the king — is 
reached, 

' So bn ia this carried that b straogar pasaiug by may be compelled to 
wrve on the leet jury. The i^et of his being found irithiD the diatrlct ia 
deemed aufflciant reeidence. Ritaon, p. 56. 

* The juriadiotion of the leet was prob&bly cut down bj the 4atid 
chapter of Uagna Carta (ed. 1317, atuhba, p, 346), by which it is pro- 
vided that the sheriff is to make liis toiim in the hundred twice only 
in the year, and that the view of frank-pledge is to take place only at 
Hichaelmaa. • See Chap, T. ( 6. 
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56 EFFECTS OF THE NORMAN OOIfQlTEST 

CHAP. I. The gradual definition of the respective interests of lord 
SECT. m. unj tenant, the development of the varioua kinds of intereats 
in lands, their difitinction in point of duration, joint owner- 
ship, and so forth, belong to the period when the constitution 
was so tar oi^^ized as to admit of the action of regular 
tribunals having regard to precedent and authority. The 
reign of Henry II is the period to which the origin of the 
English law of Und in its modem form must be referred. 
It will he seen in the next chapter how great an advance 
had been made before the end of that reign in the direction 
of the separation of law and custom, and of establishing 
fundamental legal principles on a firm basis. 

SECTION III. 

Original Docximbkts. 

§ I. Angh-Saxon Oranti of Bookland. 

The following three charters are taken from Kemble's 

Codex Diplomaticus Mw'i Sazonici, as specimens illustrating 

the main characteristics of Anglo-Saxon customary law above 

referred to. 

Qipr OF Lands to a Cuubch by UciHTSfn or Kent. 

A. D. 700 or 715. 

\s nomine Domini Dei uostri Jesu Chiisti'. Ego UuihtreduB 

rex Cantnariorum prouiclens milii' in futuro, decreui dare' aliquid 

' 'A Solon charter properly bo cnlled, and distingaUhed from a will or 
ths record of s synodal decree, consistB of all or gomo of the following 
portiona : i. the InTocation, ii. the proem, iii. the grant, ir. the aanction, 
V. the date, vi. the teste.' Eemble, Introd. to Cod. Dipl. i. p. ix. CfaHrters 
frequbntly begin with 'In uomiac Domini,' 'In nomine Domini noatri 
J hem Chriati,' Ac. 

' The charter then nsually goes on to state aome religious groilDd fi>r 
the gift. ' Aa a general rule it may be observed that before the tenth cen- 
tury the proem is comparatively simple, that abont that time the influence 
«r the Byzantine court began to be felt, and thut from the latter half of 
that century pedantry and absurdity straggle for the maatery.'— Kemble, 
Jntrod. to Cod. Dipl. i. p. x. 

' No formal words of grant appear to have be«n required ; the usual 
expressions are, dono, trade, dabo et concedo. 'The granting words ara 
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omnia mihi douanti, et, codbiIIo accepto, bonam uieam eet con- CIIAl'. 
ferre baeilicae beatne Mariae genetricia Dei, quae eita eat in loco sbct. m 
qui diciinr Limingae, terram iiii aratoram quae dicitur Fleghel- i ^- 
luestaD, cam omnibuB ad eandem terrain pertineiitibuB, juxta no- 

tisBimoB tonninos etc temilae quoque partem ejusdem 

Dei genetrici beatae Mariae similiter in perpetuum ]>osBideiidum 
perdono, enjuB aocabulum est Bnminbgaeta, ad paatnm uidelicet 
oaium trecentonim, ad austratem quippe fluminia quae appetlattir 
Ltminaea, terminoa nero buiuB teirulae ideo aou ponimaa quo- 
niam ab accolis undique certi sunt. Quam donationem oieam 
nolo firmam ease in pei'petuum, ut uec ego ecu haeredea mei 
aliqutd imminnere praesumant. Quod bi aliter temptatam fuerit 
a qnalibet persona Bub anatliemalis interdictione sciat bo praeuari- 
cori ', ad cuius confirmationem pro ignorantla litteranim signum 
sanctae crucis eipreasi, et testea idoneoa ut subacriberent rogavi, 
id eat Berlituualdum archiepiccopum uirum uenerabilem. 

^ Ego BerhtuualduB epiGcopuB rog&tua eongensi et subscripei. 

ijt 8ignam*manu8 Uuihtredi regis. 

■}• Signnm manna ^thilburgae reginae. 

(Other signatures follow in the aame form.— Codex Diploma- 
ticuG, i. p. 54, no. xWii.) 



Gift by Ogwald, Bishop of Wobcbster. a. d. 963. 

■{■ Ego Oawold ergo Ohristi criemate praeaul iudicatns, domt- 
nicae tncamationiB anno dcccclxiii, annuente regi Anglomm 

nnmeTOOB and manifold, and, though part of the formulary, do not appear 
to be introduced according to any settled and invariable rule. It may be 
observed of tbem In general that they are much simpler than the corre* 
spending forma of the Contiueut, and BBpecially that they show no auch 
atrict and formal combinatieua aa those met with in Human documenta. 
Do, dono, concedn, trade, are the moet in use, Bometlmee aiugly, aome- 
timea combined ; and one noticeable peculiarity ia that in place of tliu 
present tenae do, we nsually have the future dabo.'— Komble, ib. p. xivlii. 

' A cIhidw threatening terrible conaequenoea, generally excommunica- 
tion and eternal punishment, to any who do not reapect the grant, ia the 
fnurth characteristic feature In Anglo-Saxon charters. Kemble obEerves 
(Cod. Dipl. i. p. Ixv) that ' the exclusively clerical oature of the »«nctioD in 
Anglo-Saxon oharteta (evon where these are grants by private iudivlduale) 
is evidence of our being indebted for the forms of these iastruments to 
Roman clergymen.* In the later eharten thia clauae often prosenta the 
extreme of extravagance and pedantry in ita language. 

* The charters of the Anglo-Saxons were tigiud, not nalai. The use of 
the seal was introduced hy the Normans. See Eemble, Cod. Dipl. i. ci. 
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I. Eadgaro j£lfereque Herciornm comite', necnon et familiM Wio- 
' gomeasia aeciJesiae, quandam ruria particulam unam uidelicet 
maDBam', iu loco qui c«lebri a aoliculia DDncupatnr set Beortford 
nocabulo, cuidam miuistro meo nomio« jEJwtno? perpetua lai^ituB 
haereditate, et post vitae suae ternimnm duobus taotum haere- 
dibuB* immnuem derelmquat, qutbua defaoctis eccleaiae Dei in 
Weogorufl ceaatre restituatur. 

(Then follow the boundaries.) 

Scripta eat haec oartula hU testibua consentieatibus quoram 
iuferiua notautur nomiua. 

(Then follow the uameB. — Codex Diplomaticus, ii. p. 399, 
no. diz.) 

Charter of Cnut. a. d. 1033. 

f Reonante imperpetuam Deo et Domino noatro Jbesu 
Cbristo, cum cujus imperio bic labentis eaecuti prosperitaa in 
ftdrersia succeseibua sedulo permixta et conturbata cernitur, et 
omnia uisibilia et desiderabilia ornamenta hujua mundi ab ipsis 
amatorihua cotidie traDseunt, ideo beati quique ac sapientea cum 

> TbiB grant is made with the assent of the king and of the earl. This 
seems to have been usual in the grants of bookland by great men. 
See above, p. 19, and compare the grant bj Wulfric, A.D. 947, Cod. DipL 
vol. ii. p. 973. 

' According to Kemble (Saxons in England, i p. 99) miuuii "^milta as 
applied to land, an expression for the hide which wu enough for the sup- 
port of s single family, and nbich varied in different localities: and see 
Spelman, sub voc, and above, p. 8, note i. 

> Kemble has collected (Cod. Dipl. i. p. zzz Beq.)variaus other instanoes of 
grants of interests in lauds shoi-t of absolute and unqualified infaeritanoes. 
Two of the moat remarkable are the following : — ' In jus possessionemque 
sempitemam sibimet sd habendum qunmdiu vivat, suoque relioquendum 
fratre germane diutius superstes si fuerit . . . . et sic semper in ilia con- 
sangiiinitate patemae generationis, sexuque viril], perpetualiter consistat 
adscripta.' ' Bus etiam hoc mode donatum est, ut suum (f semen) mascu- 
lum possideat et non femininum : et post obitum pnisapiae illius, data sit 
tarn villa quam univerea terra, quae in sua potestate est, ad religioasm 
eoclosiam, quae oaaoupatur EofeehAm.' The case in the text of a grant 
for life with a further interest to one or two other persons for life, with 
ultimate reversion to the grantor, ia by no means uncommon, ospecially 
in leasee of church lands. 'An eariy Anglo-Saxon council had indeed 
prohibited such grants of a longer term than the life of the gnntee, but 
this, which had probably never been well observed, had fallen into utter 
desuetude in the tentb century.'— Kemble, Cod. Dipl. i. p. xtiiv. The 
absence of tecbuical language vrbieh prevailed to so great an extent after 
the Conquest ia very remarkable in these grants of limited interests. 
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hiafugitivis saeculi diyitiis aetenia et jugiter pennansura gandia CHAF. I. 



properant, iccirco ego Coat > 

rouitu persistentiu 
proprii juris portio: 



caulestis patriae magnopero adipiecl 
I ex Anglonim caeteraramqae gen tin 
gubeniator et rector, quandam mei 

t«ri'ae mausaB, illo in loco nbi jamdudum solicolae illiua regionis 
nomeii imposneruot Hortun, meo fideli ministro quern noti atque 
affioee Boni appellere solent confirmo Imereditatem ', quatinus 
ille bene peifruatur ac perpetualiter poHstdeat, quamdiu Deus 
per aoam mirabilem miaericordiam uitam illi et uiulem Bpiritum 
coDcedere uoluerit, delude namqne aibi succedenti cuicumqae 
libaerit cleronomi jure haereditario derelinquat, ceu eupradixi- 
11)08, in aeternam haereditatem. Maneat igitur hoc ooatrum 
immobile donnm aetema libertate jocundum cum anivereis quae 
rite ad eandem locum pertinere dinoscuntur, lam in magnia 
qoam in modicis rebus, in campis, pascuis, pratie, ailuia, riunlts, 
aqusnimque cnrsibus, excepto quod communi labore quod omoibas 
liquid* patet, uidelicct expeditione, pontia const rue tione, arcisve 
muuitione '. Si autem tempore coutigerit aliquo quempiam homi- 
iium aliquem antiquiorem librum coutra iEtiua libri libertatem 
producere pro nicfailo computetur. Si quia autem tetri daemonis 
instinotu hoc noetnim decretum infringei-e uoluerit, ait ipae a 
sanctae Del aecclesiae conaortio eeparatuH, et infernalibus aeter- 
naliter flarainia com Jnda Chiisti pi'oditore cruciondua, utai hie 
prius digna satiafactione poenituerit quod contra nostrum deliquit 
decretum. Acta vero eat praeEena pargameni acedula anno domi- 
nicae incarnation is millesimo "xxxiii, indictione nero prima^ letis 
terminis nipradicta tecra circnmgirata eat. 

(The boundaries follow in Anglo-Saxon.) 

lata cartula illorum testium teatimonio eat corroborata quorum 
bic uocabula litteris uidcntur caraxata. i{< Sgo Cnut gubernator 
sceptri buiue insulae banc nostri decreti breuiunculam almae 
crocis notamine muuiens roboraui. "t Ego jE?5eliio?S Doroner- 
uenaie an^episcopns conaenai et eubeoripsi. ^ E^ Mlitie 
archiepiBCOpuB corroboraui. ■!• £go Brihtwold epiaoopua confir- 
maui. tjf Ego dUfwiue epiecopua, etc. — (Codex Diplomaticua, vi. 
p. i8o, no. mcccxviii.) 

' Sise aboTO, p. 17. 

■ It ahould be observed that eren in thia more elibonite form of charter 
there ia no technical form of words uud to eipren the nature of the eatate 
which the grantee ia to take or the manner in which it ia to be held. 

■ See above, p. 13. 

* Aa to the indictlona or cfcles of fifteen jea,n, aee Kemble, God. Dipl. 
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^ 2. A Feoffment iu Fee oft/ie time of Umry IT. 

A comparison o£ the following document with the Atiglo- 
Saxon grants a,bove given will illustrate the main features of 
the change which took place in the law of land after the 
Conquest. It should be especially observed that the charter 
purports only to be evidence of a grant which had already 
taken place. The grant of the freehold is effected by actnal 
delivery of the possession, the words written or spoken point 
out the nature and extent of the interest taken. Then follow 
the words sUii el haeredibu* tiiis, which have now a technical 
signification, and denote that tlie interest to be taken by the 
grantee is a fee*, or an estate of inheritance ; in other words, 
an estate descendible to the heirs of the grantee so long as 
any are in existence, as opposed to an estate given to la^t 
only during the grantee's own life. Then follow the words 
which form the great characteristic of grants of land for the 
period extending from the reign of Henry II to the eighteenth 
year of Edward I, ' tenendnia Ae me ei kneredihut meia' There 
is no longer the conception that property in land is absolute, 
the property is divided between the tenant in actual possefi- 
sion and his lord, or if there be more than one superior lord, 
between the tenant, the mesne lord, and the king, each 
' holding of ' the other. If any subordinate interest, say for 
instance that of the tenant in possession, is eliminated, the 
whole of such interest at once devolves upon his immediate 
superior. So if the heirs of the tenant fail, the land 'escheats' 
to the immediately Euperior lord. Thu£ in consequence of 
this relation between tenant and lord, the tenant's interest 
is regarded as something less than the whole property — as 
an etlate of greater or less ext«nt in jwivt of duratiatt, for 
instance as lasting only for his life, or till all his legitimate 

' Fee hoa now two bchms ; (i) it meana iBud Lolden of a loi-d, M opposed 
to land owned alodialljr > fief ; (a) an estate of inheritaDce, aa opposed to 
an estate for \ite~/todum aa oppoaed to Iilwnini tmemenbiin, also u«ed in 
a aecondai; sense lov an estate Tor life. Feodum or fee osiully bean the 
second of tlie abore aeniies. 
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FEOFFMENT IN FEE 6l 

heirs have failed. Henceforth therefore the law speaks of CHAP, l 
eiiatet, and not of property or ownership in land. The ^"^^ '"" 
notion of tenure also involves the notion of correlative rights ~ 
and dnties existing between the lord and his tenant, of which 
the service reserved in the grant is the principal. The 
service mentioned in the following grant is that which is 
regTilarly due for a single knight's fee'. The latter part 
of the charter follows the character of the forms in use before 
the Conquest. 

FEOrFMEKT IN F^K. 

HiCAHDUS de Luci omniboa bominibus auis atque amicis Francis 
et Aoglia tam pi-oeeentibns qnam futaria totius Angliae Bnlutem. 
Sciatia me detliBae et conceaaiase Botlulfo Britono Terrain Cbigge- 
willae cam omnibus pei-tinentibua eidem terrae tibi et baeredibus 
8uis* fld tenendum de me et de haeredibns meis in feodo et 
baereditate per servicium uuitis militia*. Qiiare volo et firmiter 
praecipio quod idem RadidfuB et haeredea sui terrain illam teneant 
in bene et in pace et libere et quiete et bonoriSce, in bosco et 
ptano ill pratis et pasturis in aquis in viis et aemitia et in omnibus 
aliia rebus quae terrae illi pertinent. Teetibua, etc. — Madox, 
Foi-mulare Anglican urn, no. cclicsxviii.) 

' See more an this point, below, Gbap. III. j 1 1. 

' For the effect of these words see below, Chap. III. { 15. 

' That ia, the aervive of a aiogle knight or fullj-Brmed honiemBn to 
serre at his own eipense for forty daja in the year {Stubbit, Const. Hist. 
i. p. 433'. This IB the uaual form foreipresaing that the lands are to be 
held bj actual militaiy senrice. The minimum of land constituting a 
knight's fee seems hj this time to have been flied at the srea which was 
worth twenty pounds annual Tulue. See Stubhs, Coniit. Hiat. i. p. 364. 
For Ml account of the probable history of the gradual introduction of 
knights' fees, sps Stubbs, ib. p. a6a, and above, pp. 34, 39. 
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CHAPTER II 



STATE OF THE LAW RELATING TO LAVD IN THE 
REIGN OP HENRY 11 

CHAP. II. In the preceding chapter an attempt has been msde to 
"~~ trace the working o£ the various elementB of which the 
common la.w relating to land is composed. It has been 
seen that the convergence of distinct streams of customary 
law, aided by the process of conquest and settlement of the 
land and the growth of political organization under a powerful 
ruler, had resulted in the establishment of a general body of 
law prevailing throughout the country, with some variations 
in particular localitiee. 

This body of law may properly be called customary law. 
It rests for the most part not on any distinct enactment 
of a legislator or body of legislators, nor does it appeal for 
its authority to recorded judicial decisions. At the same 
time it fixes the rights and duties of the inhabitants of the 
country, it is recognized and enforced by the authority of 
the assemblies and tribunals. In this early stage of legal 
history law and custom cannot be distinguished. That 
a practice is customary is all the justification which would 
be required if its legality were called in question^. In 



' See Maiae, Villiige Communities, p. 68. 



JUDICIARY LAW 63 

ft maturer state of Bociety tlie distinction between law and CBap. 11. 
custom comes to be clearly marked, tbongh the unhappy 
phraeeolog'y of oar legal text-books has tended to obscure 
the matter by identifying custom with the common law ^. 

According to the aoalysiB of Mr. Austin *, which however 
is applicable only to a civilized commiinity after it has at- 
tained to regular legislative and judicial institutions, positive 
law properly so called may be referred to two sources — direct 
le^lation, and the action of the tribunals. In other words, 
laws are made either directly in the shape of general rules 
imposed by or under the authority of the supreme power in 
the community, or they are made indirectly by the tribunals 
in deciding upon particular cases. 

The latter class of laws are sometimes called judge-made, 
or judiciary laws. IE Mr. Austin's view that judicial decisions 
are properly ranked as one of the sources or etfictent causes 
of positive law be accepted, the following may suffice as an 
account of the mode in which they produce their effect. 
Inasmuch as the decision of a particular case in a civilized 
community depends npon some general rule, that is, rests 
on the assumption that a righteous judge would always give 
the same decision under the same circumstance, every de- 
cision either consists in the application of an actually pre- 
existing rule of law, or proceeds as if there had been such 
a rule, when in fact there was none. In the latter case the 
tribunal in effect makes a law for itself es! pott facfo. Add 
to this the tendency in every civilized community that one 
decision should become the precedent for another, in other 
words, that a rule ouce applied by a tribunal of competent 
authority should be acted upon by other tribunals in similar 

' Seo Blaekatone, i. p. 6B. On the distinotion between custom sod law, 
and the inaccurscf involved in speaking or cnietoin ae ■ B»urce of law, see 
Austin, Jurisprudence (CtunpboH'B edition), pp. 553-560. Mr. Austin's 
analyris should however be taken with the qualiQcation suggested b^ 
Sir H. Maine (.Tillage Communities, pp. 66-68), that it ia applicable onlj to 
m mature ■j'stem of jurisprudence, and not to law in its earlier stages. 

' See Lectures zxviii, xxli, iixril. 
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64 LAW IN TUG REION OF HENBY II 

CHAP. II. circumstancea, and we have the account of what is called 
judicial legislation '. Suppose, for instance, that there is 
no fixed rule whether, on the decease of a tenant in fee 
simple, his girandson (eon of a predeceased elder son) or his 
younger son succeeds to the lands. The question arises for 
judicial decision. The tribunal decides (no matter on what 
ground, whether adopting a custom, or following some rule 
of some other system of law, or on considerations oF general 
expediency) that the grandson is entitled in preference to 
bis uncle. This solemn decision by a competent tribunal is 
recorded, and becomes a precedent for other similar decisions. 
Thns a rule of law is created. It is impossible to say pre- 
cisely at what point a rule thus acted upon by a tribanal 
becomes a rule of law. Sometimes a single decision is 
sufficient, sometimes it requires a series of similar decisions 
before it can be asserted that the principle forming the 
ground of the decision has been erected into a rule of law. 
The simplicity or complexity of the proposition, the weight 
and eminence of the tribunal, the circumstances attending 
the decision, all influence the conditions requisite for the 
establishment of the proposition aa a rule of law. When 
however it is for all practical purposes certain that a definite 
rule, having been the ground of judicial decision on one or 
more occasions, will be again acted upon by the tribunals 
whenever occasion arises, the rule may be said to have be- 
come a rule of law. It may have existed previously as 
a rule of custom, or a rule of a foreign system of law, but 
its adoption by the tribunals gives it a new and different 
character, and causes it to take its place amongst the laws 
of the land. 

' Judicial decisions are usn&lly spoken of in ihe text-books (see the 
chapter in Blnckstone, vol. L Of the Laws of England) not as the source 
of laws, but as evidence of ■ pi-Gezisling law. The exsminatiou of this 
view, which would at the present day have few theoretical mpporters, 
thoogh its pmctlcai influence is still considerable, would ocoiip; too tnueh 
space. The reader is therefore referred to the Isoturea of Ur. Austin 
mentioned above. 
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It is not neceesary here to inquire whether this analysis of CHAP. II. 
jndiciary law is applicable in equal degree to all syBteins 
of law. It appears at all events to afford a sufficiently ac- 
curate description of the main process by which in our own 
country law cnstomary has been transmuted into law posi- 
tive. The early date at which this process began, and the 
rapid and effective mode in which the concentrated action 
of the courts was brought to bear so as to create a uniform 
body of law, may be traced in the extracts from Glanvill and 
Bracton given in this and the next chapter. 

As has been said above, positive law properly so called does 
not arise until a community has progressed sufficiently to 
have attained to settled legislative and judicial institutions. 
Accordingly in our own country we find the first existence 
of a body of law properly so called, as opposed to a floating 
mass of custom, contemporaneous with the completion of the 
political organization. The reign of Henry II is the starting- 
point of the history of modem English law, as well as of the 
modem English constitution. 

Of the two sources of law above noticed, direct or proper 
legislation, and indirect or judicial legislation, the field of 
direct legislation, or of Statute Law, is as yet very limited. 
There are however various important legislative acts during 
this reign. But with the exception of the great changes 
xtade in the procedure of the tribunals, especially in the 
institution of the grand assize and recognitions ^, they have 
little bearing on the law relating to land. 

It is to the organization of the judicial institutions of the 
country that the rapid development of the Common Law ^ 

' See extracts from Olanrill, below, H a and 9. 

' Theeipresaioa Common Law will henceforward be frequently employed. 
It must be borne in mind that the expreBdoa is used (i) in opposition to 
Statute Lhw, (a) in oppoaition to Equity, (3) in oppoeition to Cirll or 
Boman Law. The Common Law is (1) that portion of the present or 
former law of the land which does not rest on Statute ; the judicial 
deciiioDB of the Courts of Common Law, the King's Beneh, Common 
Pleaa, Exchequer, as the; existed up to November i, 1B75, when the new 
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66 LAW IN THE BEIGN OF HENRY II 

,CHAP. IL relating to land which took place in the interval between 
the banning of the reign o£ Henry II and the end of that 
of Henry III is owing. It has been seen, in ibe preceding 
chapter, that in the various manors the manor court had 
jurisdiction over questions arising within the manor. But 
supreme over all was the King's Court (Curia Regis), which 
partoolc of the character of the supreme Court Baron, and 
was also the chief national legislative and judicial institution 
of the country *. The king, in his combined capacity of 
sovereign of the nation and lord paramount of all the land, 
asserted his right to adjudicate by himself or his representa- 
tives ' upon all questions relating to the freehold, and to 
control the local jurisdictions of the lords of the manors. The 
jurisdiction of the royal or central court was exercised partly 
at Westminster or elsewhere, where the king's court happened 
to be in attendance upon the king's person, partly by the 
organization of itinera or progresses by members o£ the Curia 
R^is for judicial and other purposes throughout the country^ 
Thus there came into eiistence r^nlar judicial institutions 
with all their concomitants. The practice of recording de- 
cisions* given by men who became in fact professional judges, 
BTrangempnt and ooDBolidltion of the Courts by the Judicature Acts 1873 
and 1875 took eOect, aro according to Blackntone the aTidenoe, according 
to Austin the aource, of the Common Law. (a) In Its second senw, Com- 
mon Lnwis that portion of the law which whs administered in the former 
Common Law tribunals, and thua ia opposed to Equity, or the law ad- 
ministered by the Court of Chancery before Nov. 1, 1B7S, and to the law 
admimatered in the Ecclesiastical tribunalti and their Buccessors (the Courts 
of Probate and Divorce), and the Court of Admiralty, which also on Nov. 
T, 1875, ceased to have a separate exiatence, and were succeeded by the 
Probate Division of the High Court of Justice. (3) When opposed to 
Civil or Homan Luw, Common Law includes Equity. 

■ As to the Curia Begie, its compositiiin and relation to the Council, see 
Stubbs, Select Charters, p. 3a ; and for the formation of a regular Supreme 
Court of Justice by Henry II, see the extract from Benedictns Abbaa 
(i, 907] in Stubbs, ib. p. 131. and see CouHt. Hist. L pp. 598-604. 

* See the form of writ given below, { 9. 

■ See, for an account of the history of these circuits, Stubbs, Select 
Charters, p. 141, and Const. Hist. i. p. 604. 

■ The Rotul) Curiae Bagis, the eariieat law reports at present printed, 
begtn in th« sixth year of the reign of BicbM^ I. 
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the diGcusBioQ and siftiDg of pointe of law, the desire to attain chap. II. 

to UDiformity of legal rules throaghout the country, are all 

characteristic of the time of Henry II. 

Amongst the causes of the rapid development of the 
Common Law as a system should be taken into account 
the powerful effect upon men's imagination of the Roman 
Law \ There can be little question that acquainbiQce with 
a mature system of foreign law must have greatly accelerated 
the process of simplifying and systematizing floating custom, 
and of bringing the body of native customary law into some 
resemblance to a r^^lar corpus jnrit. The direct effect of the 
Roman Law upon the law of England is not however very 
conspicuous till the reign of Henry IIIj when its influence 
appears in almost every line of Bracton's great treatise. 

The connexion of the growth of the Common Law with the 
development of judicial institutions is strikingly exemplified 
in the treatise which goes by the name of Glanvill, who was 
Chief Justiciar for the last nine years of this reign. The 
object of this work is the exposition of the practice of the 
King's Court. It deals principally with procedure or the 
mode of enforcing legal rights, but incidentally also with 
the rights themselves. In the county courts held before the 
sheriff, and in the courts of the lords of the manors, so great 
was the variety of the customs which were observed and ' 
enforced, that Glanvill declines to attempt any statement of 
them'. But in the reign of Henry II the principle had 
become firmly established that the king or his justices had 
cognizance of every suit relating to land. No plea relating 
to the freehold could be held unless the proceeding was com- 
menced by writ or precept issuing from the king under the 

' Id this country the groirth of the study of tLe Ronuin Law ig mark^ 
by the lectures of Vsoarios ta Oiford, a. d. 1149. From this time forward 
the stud; of the Civil and Canon Law progresHed rapidly, without at firat 
coining into coIlUion, as waa afterwards the case, with tbe Common Law. 
It haa, however, been lately donbted whether Vaearius did in faot teach 
in Oxford. See Pollock and Maithtnd, Hist, of Eng. Law, L p. 96. 

■ See OlaiiTill, Ub. liL cap. 6, and lib. xlv. cap. 8. 
T 2 



.; v^.oogle 



68 LAW IN THE REIGN OF HENRY II 

CHAP. II. great seal. Directly or indirectly, means were provided for 
bringing the suit before the representatives o£ the king^, and 
thus the authority of the loyal court was felt throughout the 
length and breadth of the land; the rules which the Curia 
Regis observed became the general law of the land. In some 
localities customs still prevailed which were sufficiently strong 
to be adopted as local laws. Thus in Kent, in many boroughs, 
notably in London and York, local customs obtained the foree 
of laws which differed in some respects, especially as to the 
mode of devolution of lands ab iniealato and power of dis- 
position by will, from the general law of the land. The 
tendency however of the artion of the Curia Regie, subject 
to these and other important exceptions, was to establish 
a uniform system of law and to override local custom. 

The treatise of Glanvill being principally upon procedure, 
the rights recognized and enforced by the Curia Regie are 
only incidentally noticed. The following extracts will how- 
ever be found to throw light on some of the most important 
points in the early law of land. 

Extracts proh Glanvill. 
5 I. Cuiimnary and Positive Law. 
The following extract from Glanvill's preface illustrates the 
transition above indicated from customary law lo positive law 
properly so called, and the introduction of the allusion to 
Roman Law seems to show how powerful an influence the 
conception of a systematic body of written law had upon tiie 
writer's mind. 

Qlamvill. De Legibvi et Conmtehtdinibus Rtgni Angliae. 
Regiam poteBtatem non solum armis contra rebelles et gentes 
sibi regnoque insurgentee oportet esse decoratam, sed et legibua 
ad aubditOB et populos pacifice regendoe decet e^se ornatam. . . . 
Gum lautae aequitatis sit suae cekitudinis curia, ut in ea nallne 
judicum tam attritae frontis, tam temerariae sit praesumptionis, 
qui a justitiae tramite alitiuaienus nudeot dediusre, aut veritati 
' See below, { a. 
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CUSTOMARY AND POSITIVE LAW 69 

allfttenua praeBuinat contiaire. Ibi enim pauperem non opprimit CHAP. JI. 
adversarii potentia, nee a limitibuB judiciorum propellit quemqiutm 1 !■ 

amicoram fevor ant gratia. Legibus namque regni et coneuetudi- 

nibns de ratione introductig et diu obteutb, et, quod laudabilius 
eat, talium vironim, licet aubditorum, Rex nogter non dedignatur 
coDsilio, quM moram grnTitate, peritia juriH et Eegni consnetudi- 
nibus, suae eapieDtiae et eloquent! ae praerogativa, aliia novit 
proecellere, et ad caueas mediante justitia decidendaa, et Ittea 
dirimesdas, nunc sereriuB nunc mitius agendo, pront viderint 
expedire, ipsia rernm argumentie comperit com ratione promptisai- 
mos. Ijegos namque Anglicanaa, licet non scriptas, leges appellari 
non videtnr abaurfum, cum hoc ipaum lex sit quod principi placet 
et legis babet vigorem ', eas scilicet quas super dubiia in consiJio 
definiendis procerum quidem conailio, et prlncipis accedente aacto- 
ritate, conatat esse promulgatas. Si enim ob scripturae Eoluinmodo 
defectum leges minime censerentur, majoria procut dubio auctori- 
tatis robur ipsla legibus videretur accommodure scrijitura, quam 
Tel decementis aeqnitas, vel ratio statuentia. Legca autem et 
jura regni acripto nniversalitor coaoludi nostriB temporibus omnino 
quidem impossibile est, cum propter acribentiniii ignorautiam, turn 
propter earum multitudinem confusam ; verum aunt qoaedam in 
curia generalia et frequentius uaitata, quae acripto commendare 
non mihi videtur praesumptuoaum, sed et plerisqae pemtUe, et ad 
adjuvandam memoriam admodnm necessarium. Horum itaqne 
particulam qnandam in scripta redigere decrevi, etilo vulgari, et 
verbis curialibus utens ex industria, ad notitiam comparaudam eia 
qui hiqnsmodi vulgaritate mtnoB sint exercitati. 

Traitslatioh. 
It is right and fitting that tbe authority of the king should not 
only be gamiahed with arms to oppose rebels and foreigners when 
they attack him and his kingdom, bnt should also be graced 
with laws, for the peaceful government of all people beneath 
Ids away. . . . For auch is the equity which marks the court 
of his Highnesa, that in that court no judge can wear a brow so 
brazen, or be ao raab and preeumptuoua in hia conduct as to venture 

' Sm Juat. Inst i. a. 6. QtanTill ie here defending the ippUcatioD of 
tbe terra ' low ' to the body of cuatoms which prevailed in England. He 
contends that at any rate that portion of the cuatoma prevailing through- 
out England, which have been recognized and acted upon by the king 
and his council, may legitimately be salted ' taws,' and for this poaition 
tbe BDthoritf of the Institutes is referred to. As to tbe apparent re- 
luctance U> use tbe term ' law,' aie Stubbs, Couat. Hist. i. p. 574, note t. 
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TO EXTRACTS FBOM OLANVILL 

CHAP. II. to swFire in the slightest degree from the path of justice, or in any 
S 1- way to act contraiy to the truth. For there the poor man b not 
weighed down by the power of his adversary, nor is any one ahut 
out from aecesa to the judgment-seat by partiality or favour of 
private friends. For regard ia paid to the lawa of the kingdom 
and the customs which have their origin in reason, and have long 
prevailed, and, what is still more worthy of praise, our King dis- 
d«ina not the advice of such men, subjects though they be, whom 
he knows to stand pre-eminent in character and in knowledge of the 
law and of the customs of the kingdom, and of the fir<it rank in 
wisdom a&d eloquence; whom also he finds to be most ready with 
the help of reason to decide suits, and to put on end to strifes by 
the arm of justice, acting sometimes with strictness, sometimes 
with leniency, as they see to be expedient, according to the very 
truth of the matter before tbem. For though the laws of England 
are unwritten, it seems not unfitting to give them the name of 
laws, since law is nothing else than the pleasure of the chief of 
the state which has the force of a law. Snch for instance are 
those laws which are recognized aa established, when doubtful 
points are resolved in council, by the advice of the great men 
with the sanction of the king's authority. For if merely for want 
of writing these resolutions were determined to be no laws, it 
would necessarily follow that the laws would owe their force and 
aathority to writing rather than to the justice and reason of the 
authority by which they are laid down. Moreover it is altogether 
impoBsible that sll the laws and customs of the kingdom should in 
our time be embodied in writing, partly because of the ignorance 
of scribes, partly because of the intricacy and number of the laws 
themselves; but there are certain general matters in common use 
which, as it seems to me, it would not only not be presumptuous 
to set down in writing, but rather very useful to many persons, 
and indeed necessary in order to aid the remembrance of them. 
I have therefore determined to set down some portion of these 
in vrriting, purposely using an ordinary style, and the language 
of every-day life ; in order to bring these matters to the know- 
ledge of those who have but Uttle experience of ordinary legal 

$ 2. Supremacy of Curia Begit in mattera relating to the 

Freehold. 

The following passages illustrate what has been said above 

as to the ooncentration of jurisdiction relating to the freehold 
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SUPREMACY OF THE CURIA REGIS 7I 

in the hands of the Curia Reg^ia, and the consequent establish- CBAP. II. 
ment of a uniform system of law. ^ '* 

The fundamental nilcj now completely recognized, which 
produced this result was that no one was hound to answer in 
the court of hb lord concerning his freehold without the 
king's writ *. 

The writs given helow (lih. i. cap. 6, lih. xii. cap. 3) constitute 
the appropriate mode of commencing that form of real ' action 
called a writof right. The object of this proceeding is todeter- 
mine a disputed right of property in the land, the question to he 
decided being — which of tbeiwo litigants has the greater right 
[majutjut habet) to the land in question. Opposed to the writ of 
right is, as will be seen later, tlie mode of remedy which only 
goes to decide which of the two has the right to the postettiott 
of the land, A writ of right might before Magna Carta 
either be brought directly in the Curia Regis, in which case 
the writ is addressed to the sherifF, and is similar in form to 
other actions ; or it might be commenced in the territorial 
court by writ from the king j thence, if the court should be 
proved to have failed in doing right, the suit might he re- 
moved into the county court by precept of the sheriff, and 
from thence again by writ from the king into the Curia 
R^is. By an important provision of Magna Carta the right 

' See Mkitland, latroduction to ' Select Pleas,' Selden Soc toI. ii. liv. 

' The diatlnotiou betwoen real and personal aotiouB U given b.v Braeton 
(loa ; see Beeves, vol. L 336}. Real actions had for their object the aa- 
seitioD of the olainumfB right to the posaesaion or property of a ft-eehold 
interest In land, and resulted In the reooveiy of the right. Peisonal 
actions usually had for their object the asBertiou of Ibo right to damages 
for injuriei to persons or to property, or (br breaches of contract Llks 
many other distinctions in our law, this phraseology was borrowed from 
the Roman Law, and is derived from the distinotion between octime) in 
mn and actiant* inpanonam. The Roman aetiti in rem had for it* object the 
assertion of the right of property in anything which wa« the subject of 
property, whether movable or immovable, AclimtM in personam had for 
their object the asaertion of an obligation incumbent on a particular person 
to do or render something to the plaintiff, The prominence of freehold 
interests in lands, as the subject-matter of rights, accounts for the narrower 
scope of 'real acllons' in English Law. See further as to real actions 
below, { 9. 
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CHAP II. to lEsue the writ so as in the first ioetance to bring the suit 
^ ^' in the king's court was abandoned ^, After this enactment 
proceedings were instituted in the first instance in the branch 
of the Curia Regis called after Magna Carta the Court o£ 
Common Pleas' only when the lord gave, or was supposed to 
have given, licence to the tenant to bring his action in that 
court ^, or when the lord held no court, or when the tenant 
held directly of the king *. 

Lib, xii. c, 25. Praelerea sciendum quotl secundum coiisue- 
tudiues regni nerao tenetur respondere in curia domlni Eui de 
aliquo libero tenemento' suo sine praecepto' domiui regis vel ejus 
capitalis juaticiae '. 

Lib. i. c. 5. Cum cliunst quia domino regi aut ejus justicita ' 
de feodo ' aut de libero tenemento suo, si fuerit querela talis, quod 

' Magna Carta (John) o. 34; — 'Brave quod vocatur "praecipe" de 
cetero Don flat alicui de aliqao teaemento unde liber homo amittere posMt 

* ' Commania plaeita (auits between nubjeot and subject) non aequantur 
curiam noatram, aed Caneantur io aliquo loco certo.' (0. 17.) From Ihia 
time forward the Court of Common Fleas had exclusive jurisdiction in 
the case of alt real aetions. 

' Thiawaaazpresaed by the addition at the end of the vrrit of the words 
'Quia domiuus remibit curiam suam.' Thia became in proceas of time 
a mere form. See Blackatone, iii. Appendix i, { 4. 

' See Blackatone, iii. p. 195; Fitzherbert, Natura Brevium, i. pp. 1-5. 

* The word 'tanementa' now becomes the technical eipreasion for free- 
hold iateraola in things immovable, oonaidered aa Bubjecta of property, 
they being not ' owned,' but ' holden.' This word is however not confined 
to this DlasB of IntereatH, but ia also applied to the class of righta called 
incorporeal hereditaments ; see below, Appendix to Part I, f i (7), (ii)- 
For the technical meaning of 'landa,' ' tenements,' and 'hereditaments,' 
see Blackatone, ii. chap. a. 

* The writ or precept addreaaed by the king to the aheriff or chief lord 
aa the oaee might be. This waa the regular mode of oommenving an action 

^ As to the office and functions of the ohief justiciar, see Stubtw, Select 
Charter!, pp. 16, 17, and Const. Hiat i. p. 346. 

■ Aa to the justices, See Stubbs, Select Charters, p. 17. 

' Tile word ' feodum ' has now lost its original sense of land granted to 
be held aa a benefice opposed to loud granted to be held alodinlly; see 
above, p. 31. No alodial land remained in England. Feodum or fee ia 
now always used in its aecondary aense of ' au estate of inheritance ' (see 
p. 60), i.e. an interest in land deecendible t« belra. (Aatowho 'heirs' 
are, see below, § 6.) 
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debeat vel quod domiime rei velit eHm in cuiia ana deduci tunc is CHAP. II. 
qui queritur tale breve de euminonitioue habebit : — § '2. 

c. 6. Bex Vicecomiti ' salutcm. Praecipe A. quod siue diln- 
tione leddat B. unam bidam* terrae in villa' ilia unde idem B. 
queritur quod piaedictuB A. ei deforceat : et ntei fecerifc, summone 
enm per bouos summonitoreH quod ait ibi coram me vel justiciarils 
meiB in craEtino post octabas clanei Paschae* apud locum ilium, 
OEteOBurus quare nou fecerit. Et habeas ibi summonitorcB et hoc 
breve. Teste Banulpho de GlauvilJa apud Clarendon '. 

Lib. xU. c. I. Fraedicta quidem pliicita de recio' directe et ab 
initio veniunt in curia domini regis, et ibi, ut dictum est, dedu- 
cuiitur et terminaDtur. Quandoque etiam licet ab initio non 
veniaut in curia domini regis quaedam pliicifa de recto, veniunt 
tamen per tranalationem, ubi curiae diveraorum dominorum pro- 
bautur de recto defecisae: tunc enim mediante comitatu'' possunt 
a comitutu, ex diveraia cauais quae superins expositae sunt, ad 
capitalem curiam domini regis transferri '. 

' As to the office of the sheriff, see Stubbs, Select Charters, pp. 9, 14, aa, 
and for the hiatury of the term eiattimet see Const. Hist. i. 369, note i. 

' As to the hide, see above, p. 8, note i. 

' The writ Hpecifiea the district in which the lands are situate. As to 
the villa, see above, p. 43, note 4. 

' See Spelman, Glossary, s. v. Clausum. 

* The mode of trial of a writ of right forms the subject of the remainder 
of the firbt and second book of Olsnvill. His account, though very curious 
in reference to the history of the law of procedure, has no bearing on that 
of the law of land. Tbe cause, when ripe for trial, was decided eitlier by 
the duel, or, under the great improvement of the law effected by an 
ordinance of Henry II, of whiolt we only hear In QIanvill, by the grand 
asBlxo; that is, by the verdict of twelve mllUes of the neighbourhood, 
chosen by four other milites summoned by the sheriff for tbo purpose. 

' Flacita de recto, 'suits concerning the (fi-eehold) right to lands'; 
'writs of right." 

' For county courts held before the sheriff, see 3tubhs, Const. Hist. i. 
pp. 1 14, 393, Ilo. 

' The writ by which the csuse was removed into tlie count; court was 
called the writ of loU —that by which it was removed from the county court 
into the curia regis, the writ of pone ; see specimens in Blackstone, iii. 
App. I. Bracton, foil. 309-333, gives an elaborate account of the grounds 
and mode of transfer of the writ of right from the court baron to the 
county court, and from the county court to the curia regis. This transfer 
must have been very common from the earliest times, and it became in 
process of time a matter of course, the grounds alleged in the writs of tott 
and jMiw being merely flctitions. 
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L'lIAP. II. c. 3. Cnm quie itaqne clamet aliquod libemm tenemeutam Tel 
i 2- Eei'vitium teueDdatn de alio per liberum servitium, non poterit 

inde trahere tenentem in placitum aine brevi domini regis vel ejuB 

juBticiarum ; habebit ergo ad domiDum suum, de quo idem claraat 
tenere, breve de recto. Quod, si placitnm fuerit de terra, tale 

c. 3- Bex Comiti W. Balatcm. Praecipio tibi quod sine dilatione 
teneas plenum rectum N. de decem carucatia terrae iu Middleton, 
quaa clamat tenere de te per liberum servitium feodi uniua militis ' 
pro.omni aervitio, vel per libemm aerviUum centum aolidorum per 
auuuni pro omni servitio*, vel per libemm eervitium nnde duo- 
decim carucatae terrae faciunt feodum uniua militia pro omni 
sei-vitio ', vel quaa clamat pertinere ad liberum teuementum suum 
<juod de te tenet iu eodem villa, vel in Mortune, per liberum aer- 
vitium, etc. vel per Bervltium, etc. vel quaa clamat tenere de te de 
libero maritagio* M. matiis suae, vel in liberum but^agium', vel 
in liberam eleemosynam ', vel per liberum aervitium euudi tecum 
in exercitum domini regis cum doobua equta ad cuatum suum pro 
omni Eervitio, vel per liberum servitium inveuiendi tibi unum 
nrbelastarium in exercitum domini regis per quadrBginta dies pro 
i.mni servitio, quas R. filiua W. ei deforciat. £t nisi feceria, Vice- 
comea de Northamptone faciat, ne ampliua inde clamorem sudtam 
pro defectu juaticiae. 

c. 6. Solent ftutem placita ista in curtis dominorum, vel eorum 
qui loco dominorum habentur, deduci, secundum rationabilea con- 
Buetudinea ipaaram curianim; quae tot et tarn varlae aunt, ut in 
Bcriptum de facili reduci nou pOBsnut. 

' See above, p. 6i, note 3. 

' It became nt thia time very oommon to comtnuto gerrlces due for the 
land for a moae; payment. This would not affect the tenure of the Unda. 
Whetlior the tenure was by kuight-Bervice or in BOCBge would atilt depend 
on the nature of the services in respect of which the oommutation was 

' The language here, which in the common form, seems to point to the 
process of compoaition for the general burden of milituy service by 
burdening eome lauds specially with the service to the freedom of the 
other?, tmd thus constituting knights' fees. See above, p. 39. 

' As to 'frank marriage,' see below, p. 101, note a. 

> As to burgage tenure, see above, p. 48, and Littleton, lib. ii. a. lo. 

a .63-171, 

* As to libera eleemosyna, see above, p. 38, and Littleton, lib. Ii. c. 6. 
It "33-'4a. 
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Transutiok. chap. Ilf 

Book xii. chap. ag. Further it ib to be obBerred that aceordii^ ^ -* 
to the cnatonu of the kingdom no one ia bound to answer in the 
court of hia lord cancemiog any free tenement of his without the 
writ of our lord the king or hia chief justiciar. 

Book i. chap. g. When any one complains to the king or hia 
justicea concerning a fee or any freehold tenement of his, if the 
complaint be of auch a character as that it ought to be brought, 
or if our lord the king desires that it ahould be brought in his 
own court, then the complainant shall have a writ of summcna 
aa follows : — 

Chap. 6. The king to the sheriff greeting. Command A. that 
without delay he restore to B. one hide of land in such a township 
from which the said B. complains that the aforesaid A. is keeping 
him out by force, and if he doth it not, aummou him by good 
Bummoners to be in such a place before me or mj justices on the 
morrow after the octave of Easter to show cauae wherefore he hiith 
not done it. And have there the sunmouera and thia writ. 
Witnees Bannlpb de OlanTiile at Clarendon. 

Book xii. chap. i. The aboTe-mentloned writs ofright are brought 
directly and in the first inatance in the court of our lord the king, 
and there, as has been said, they are proceeded with and deter- 
mined. Sometimea alao, ulthough certain pleus of right are not in 
the first instance brought in the court of our lord the king, they 
come thither by transfer, when the courts of the different lorda are 
proved to have failed In doing justice; for then through the 
medium of the county court they may be removed from the county 
court into the chief court of our lord the king on the varioua 
grounds which hare been explained above. 

Chap. a. When therefore any one claims to hold of another by 
free service any freehold tenement, or claims any service, he cannot 
force the tenant into suit concerning such a matter without the 
writ of our lord the king or his justices, he ahall have therefore a 
writ of right directed to the lord of whom he cltums to hold. If the 
suit be concermjig land the writ will be in the following terms : — 

Chap. 3. The king to Earl W. greeting. I command thee that 
vitbout delay thou sbouldest do full right to N. concerning ten 
plough-lands io Ididdleton, which he claims to hold of thee by the 
free service of one knight's fee in lieu of all other service, or by 
the free service of 100 shillings by the year in lieu of all other 
service, or by the free service of the union of twelve plough-lands 
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CHAP. IL to constitute one Itnight's fee in lieu of all other service, or which 
i '2. he claims to belong to hie free tenement which he holds of thee in 
-~~~ the Bume township, or in Mortune by the free aervice, &c. or hy the 
service, &c. or which be claims to hold of thee as part of the land 
given in frank-maniage ou the marriage of M. his mother, or in 
free burgage, ur in free alms, or by the fiee service of going with 
thee to the army of our lord the king with two horses at his own 
cost in lieu of all aervice, or by the free service of finding for thee 
one croas-bowmaji for the army of our lord the king for forty days 
for all service, from which lands B. the son of W. is keeping him 
out by force. And if thou dost it not, let the sheriff of North- 
ampton do it, that I may hear no more compluint concerning that 
matter of failure of justice. 

Chap. 6. Further these suits are conducted in the courts of the 
loi'ds or of their substitutes according to the reasonable customs of 
the various courts, which are so numerous and so different that 
they cannot easily be described in writing. 

§ 5. Selaiioa of Lord and Free Tenant. 

The foUowiDg passages state the substance of the law as to 
tbe relation between the lord and bis freehold tenant and their 
mutual rights and duties. This branch of the law is treated 
more elaborately by Bracton, but the outline here traced by 
Glaavill remains substantially unaltered. 

The tie which created the relation of lord and tenant, at all 
events tenant by military service, was homage. Bracton ', bor- 
rowing from the definition of obl'igatio by the Roman lawyers *, 
defines homage as 'Juris vinculum quo guis astringitur ad war- 
ranlizattdum., defendendiim, el acgnietaudum fenentem mum in 
seisina vertut osixet per cerium tervitium in donatione nomi- 
naltim et expretmm ; et eiiam vice versa quo tenent re obligaiur 
et aitringitur ad fidem domino sua tervandam et »ervitium 
deiilum faciendum.' In the same passage Bracton gives a more 
detailed statement of the consequences of homage, the obliga- 
tion it imposes on lord and tenant, and the modes by which 
the tie may be dissolved ^. This however belongs so entirely 

' Fol. 76 b. 'See Institutes of Justinian, iii. 13. 

' See Reeves, i. pp. 310-313. 
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to the obsolete portion of our law that it is needless to pursue CHAP. Ii. 
the subject into further detail. If by any means, such as * *■ 
escheat for felony, or failure of heirs ^, or repudiation of his 
duties as lord, the tie was dissolved as between the tenant and 
his immediate lord, the intermediate seiguory was as it were 
taken away, and the relation of lord and tcoant arose between 
the tenant and the «up«'ior lord of whom the intermediate 
lord himself had held. The superior lord eould not in this 
case refuse to accept the homage of the tenant, who, as Bracton 
more than once says, bad all along been ' teneux »iin», qnamvit 
per medium.' In the same way, if the tenant alienated the 
whole of his land the alienee would he tenant of the lord of 
whom the land had been held, and he would be compelled to 
receive the homage of the alienee. 

Lib. ix. c. I. Fraedtctis reetat coDtinuandum de bomagiiB 
faciendis et releviis recipiendis. Mortuo eiquidem patre vel alio 
quocuuque alicujua autecesaore, leoetur dominua feodi nL initio 
recipere homagium recti liaeredis, give fuerit iiifrii aetatem baeres 
ipBe, eive pleiiam habuerit aetatem, dummrMlo masciilus sit. Femiaae 
enim nullum homngium facere possuut de jure^, licet pleramque 
fideUtat«ra* doroinis suis praestare soleant. Vemntamen si fuerint 
maritatae, mariti earum homagium dominia suis de feodo illarum 
facere debent. Ita dico si feoda ilia honiogiom debeant. Sin 
autem haerea maecnlua fuerit et minor, uuUam de jure vel de ipso 
haerede vel de tenemento suo habere debet cuatodiam dominua 
feodi, donee ipaiua baeredis receperit homagium ; quia generaliter 
Terum est quod nullum serritium sive relevium sive aliud potest 
quia ab haerede, aive fuerit major sive minor, exigere, donee ipsius 

' See belon, { 4. 

* This ceeDiB to have been obaoged in later times. Littleton speaks of 
a woman doing homage ; lib. ii. c. i. % 67. 

* 'Feslty is tbe Bune thatjIiMffos isin Iftin. And when a freeholder 
doth fealty to his lord he shall bold his right hand upon a book and shall 
sar thug : Know je this, my lord, that I ahall be faithful and true anto 
joo, and laith to jrm shall bear for the lands which I claim to hold of 
jou, and that I shall lawfully do to you the customs and serricea which 
I ought to do, at the term* assigned, so help me Ood and his Saints. And 
heahall kiss the book. But he shall not kneel when he maketh hia fealty, 
nor make *neh himible reverence as is aforesaid in homage.' — Littleton, 
Coke's translation, Ub. U. c. a. { 91. 
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CHAP. II. haeredis receperit homagium de tenemento unde Berritiam habere 
i S- dsQiat. Potest autem quia pluia homagU diversu domisis facere 

de feodiB diversis diversorum dominoram. Sed nntim eorum oportet 

esse precipuum, et cam llgeancia factum ; iili Bcilicet domino faci- 
endum, a quo tenet euoiu capitale tenemeDtum is qui homagium 
facere debet. Fieri autem debet bomt^jium Bub hac forma, scilicet 
at is qui bomagium facere debet, ita fiat homo domini sui, quod 
lidem illi portet de illo tenemento ande homagium suum praestAt, 
et quod ejus in omuibna terrenum houorem Bervet, salva fide debita 
domino regi et baeredibus soia'. Ek boc liquet quod vassallus 
non potest dominum suum infeatire, saWa fide homagii sui, nisi 
forte se defeudendo, vel niai ex praecepto prinoipis cum eo iverit 
coutra dominum tmum in exercitum *. F.t generaliter nihil de jure 
fecere potest quia salva fide homagii quod Tertat ad exbaeredati- 
onem domini sui ye\ ad dedecua corporis sui. Si quis ergo plura 
homagia pro diversia feodia Btiis fecerit diversis dominia qui te 
invicem iufestent; si capitaha domiuus ejus ei praeceperit quod 
secum in propria persona sua eat contra alium dominum aaum, 
oportet eum ejus praecepto in hoc obtemperare, aalvo tamen ser- 
vitio alterius domini de feodo quod de eo tenet, Patet itaque ex 
praedictis, quod si quis aliquid ad exhaeredationem domini sui 
fecerit, et auper hoc convictua fuerit, feodum quod de eo tenet de 
jure amittet et liaeredee ejus. Idtm qnoque erit ei manna violentas 
quia in dominum suum injecerit eum laedendo vel atroci injuria 
afficiendo, et hoc fuerit in curia vei'sua eum legitime comprobatum. 
Sed ntrum in curia domini aui teneatur quis se defendere versus 
dominum Bnum de talibus objectis, quaere ; et utrum dominus 
suus possit eum ad id faciendum distringere per considerationem 
. curiae suae' sine praecepto domini regis vel ejus juaticiarum, vel 
Bine brevi domini regis vel ejus ctipltolis justiciae. Et quidem de 
jure poterit quis hominem suum per judicium cuiiae Buae dedncere 
et distringere ad curiam suam venire. 

Sin autem nou poterit quia tenentes suos justiciare, tunc demum 
ad curiae refugium erit necessarium decurrere. Potest autem 
homo liber masculue liom^um facere, tsm is qui aetatem habet, 
quam is qui infra aetatem eat, tarn clericus quam laicus. Episcopi 

' Compare the form of homage given in Littleton, lib. iL c. i. } B5. The 
ceremoD7 was public, in the court of the count}' or hundred or in the court 
baron, eo that the loid might have nitnessea <^ tha fact. 

' See above, p. 36. 

* Hie leobnical ezpreBsion for the judgment of a court, whioh begins 
' Therefors it is oousldered,' to. 
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rero conaecrati homaginm facere Don Bolont domino regi eti'am de CHAP. II. 
b&roniis buU. Sed fidelitatem cum juramentis intei'poBiliB ipsi i ^■ 
praestare solent. Electi vero in episcopoe ante consecratioiieni 
Boam homagia sua facere solent. 

Tkanslatiok. 
It remame to add to what has been said aliove Bomething con- 
cerning the doing of homage and tlie taking of reliefs. So soon as 
the father ur other anceetor is dead, the lord of the fee is bound in 
the first inatonce to receive the homage of the lawful heir, whether 
the heir he under age or whether he have attained full age, pro- 
vided he be a male. For no woman can by law do any homage, 
although generally they are accustomed to render fealty to their 
torda. But if they aie married their husbands ought, to do homage 
to their lord for the fees of their wives. I mean if homage is due 
in respect of tbose fees. But if the heir be a male and under age, 
no wardship either of the person or of the lands of the heir is due 
to the lord until he has received the homage of the heir; because 
it is true as a general rule that no one can claim from the heir, 
whether he be of full age or under age, any service or relief or 
anything else until he hue received the homage uf the heir for the 
tenement in respect of which he claims the service. Further 
a tenant may do several homages to different lords for their 
different tenements respectively. But one of tlioee homages ought 
to be the principal, and accompanied by allegiance. This should 
be rendered to that lord of whom the tenant holds his principal 
tenement. Nov/ homage ought to be rendered in this form, that he 
from whom hom^e is due will become the man of his lord, so 
that he will govern himself faithfully as regards that tenement in 
respect of which he is rendering homage, and that in all respects 
be will preE4.'rTe the honour of his lands, alnays excepting the 
&ith due to our lord the king and his heiis. From this it is clear 
that the vassal eannot wage war on his lord without violating his 
homage, except perhaps in self-defence, or except where at the 
command of the king he goes with him as a member of his army 
against his lord. And in general no one can lawfully or without 
violating his homage do anything which may tend to the disherison 
of his lord or the dishonouring of his person. If therefore any one 
has rendered several homages in respect of diflerent tenements of his 
to different lords who are hostile to each other, if bis chief lord 
has commanded him to attend him in his own person in fightii)g 
against some other lord of bis, be must obey bis lord's command in 
this matter, widiout prejudice to the services dne to the other lord 
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CHA.P. II. for tlie fee which he holds of him. It is manifest therefore from what 
$ S. has been said that if any ooe has done anything tending towards 

the disherison of his lord, and is convicted of so doing, he and 

his heirs will accoi'ding to law lose the tenement which he holds of 
that lord. The same will also he the case if a tenant lays violent 
hands on liis lord, doing him hurt or grrevoiis injnry, and this be 
proved against him in court according to law. But whether a 
tenant is hound to defend himself in the court of his lord against 
accusations of this kind I doubt ; also whether his lord can distrain 
him so to do by the judgment of hia court without the writ of our 
lord the king or his chief justice. And indeed by law a lord may 
by the judgment of his court compel his man to appear and distrain 
him to come to his court. 

But if a lord may not administer justice to his own f«iiants, it will 
be necessary to have recourse to the protection of the royal court. 

Moreover every free male tenant can do homage as well he who 
is under age as he who is of full age, whether be be in ordei'S or 
a layman. Bishops however after consecration do not do homage to 
our lord the king even in respect of their baronies. But it is 
usual for them to take the oaths of fealty. However it is usual for 
bishops-elect, before their consecration, to render homage. 

§ 4. Feudal Jncidmt». 
The following extracts detail the various incidental rights 
and duties appertaining to the relation of lord and tenant as 
they existed in Glanvill's time, 

(i) Beliefs, Aids. 
Lib. iz. c. 4. Mutua quidem debet esse dominii et liomagii 
fidelitatis conuexio, ita quod quantum homo debet domino ex 
bomagio, tantum illi debet dominus ex dominio praeter solam 
reverentiam. Unde si aliquis alicui donaverit aliquod tenemen- 
tum pro aervitio et homagio suo, quod postea alins versus eum 
diracionaverit, tenebitur quidem dominus tenementum id ei war- 
raiitizare ' vel competens escambium ei reddere. Secns eat tamen 

' The doctrine of warranty was based upon one of the most primitive of 
the rulBB of a»rly Teutonio law. (Warranty-the Anglo-Saion 'Teim.') 
Whon a person had been wrongfully deprived of a portion of his property 
— a slave, ahorse, «r an ox — andfoand it In the poeseesion of another, the 
true owner oould of conrae claim that which was his own. If the pereoa 
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de eo qn! ie alio tenet feodum Baam ucut haereditatem auam, et CHAP. IE. 
nude fecerit bomftgiuoi; quia licet is terram illam amittat, non i 4 (i). 

tenebitor ei dominiia ad eBCambiam. Mortuo vera patre vel ante- 

cessore alicnjue ut praedictum est, et haerede relicto qui infra 
aetatem sit, nullajn jus habet dominua feodi in custodia haeredis 
Tel haereditatis, nisi prius retejito homagio haeredis. Recepto 
vero homagio, in castodia ipsios domlui remaaebit haeree ipse cum 
haeredilate sua sub forma praedicta, donee plenam habuerit aeta- 
tem. Tandem vero eodem ad aetatem pefveniente et iacta ei 
haereditatis rcEtitutioae, quietus erit a relevio ' ratione custodiae. 
Mulier rero faaeres alicujus relicta, aive plenam babnerit aetatem, 
av% infra aetatem fuerit, in cnstodia domini eai remanebit, donee 
de consilio domini sui maritetur*. Tenun si infra aetatem fuerit, 
qaaudo dumiuuB suus in eustodiam illHm recoperit, tunc, ipsa 

haTing the thing iu his powesslon had bought it from a third penon, he 
oould Touch the third person to warranty, that is, call upon him to deTend 
the title to the chattel, and, if the superior title were eatsbliBhed, to nuke 
recompense to the evicted poasessor. If the warranty was not accepted, 
the peraon vouchiug to warranty must estabUsh that he purchaoed from 
the peraon Touched (and for this purpose the Anglo-Saxon laws contain 
elaborate proTisions as to the necessity of a purchaser providing witneshes 
of the piirchase), aud the identity of the thing purchased with thnt 
claimed. (See Idwa of Hlothsore and Edric, 7, 16, Thorpe, Aucieat 
J^ws and Institutes, fol. ed., pp. 13, 14 ; Laws of Ine, 15, Thorpe, p. 65.) 
The person Touched lo warranty might in his turn Touch a second person, 
kod the second Touchee a third, but 00 further Touching wat permitted. 
(See Leg. Long. lib. a. tit. 38. 1. 5, Canciani, i. p. 933 ; Lhwb of Ethelred, 
8, 9, Thorpe, p. 133.) Upon the acceptance of the warrantor the suit as to 
the title to the chattel proceeded between the claimant and the warrantor, 
and if the claimant was successful he recoTered the chattel, aad the 
warrantor yna bound to recompense his Tendee. If at the time of the 
claim the vouchee wore dead, the possessor of the thing claimed could 
' vouch the tomb ' of the Tender, and follow his property whereTer it were 
for the purpose of obtaining a reoompense. (Laws of Ine, 53, Thorpe, 
59 ; and see Alfred and Outhrum's Peace, art. 4, ib. p. 67 ; Laws of 
King Edward, ib. p. 68 ; and see the form of oath to be taken by the 
elaimsnt snd the innocent purchaser, ib. p. 76.) In the development of 
the English law of land the doctrine of warranty was applied mainly to 
the obligation on the part of the donor of land and his heirs to defend the 
estate of the donee and his heirs. The primitive rules of law formed 
the basis of doctrines of the greatest compHestion and technicality, which, 
as will be seen later, receiTed a most important practical spplication in 
affording faeilliiee for the oonTsrsioti of an estate 'tsil' into an estate In 
fee simple. See below, Chap. V, { a. 

* As to relief, see aboTe, p. 40. 

* As to the right of marriage^ see aboTe, p. 4a. 
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cnAP.II. maritata, quieta erit haereditafl ilia a relevlo, quantum ad m et 
i * (>> qnantnm od yiram enom. Sin autem habnerit aetatem eo t«m- 
pore, licet aliquamdiu in cnstodia domini Bui remaneat antequam 
mantetnr, Televium tamen dablt maritns stms qni illam in nxorem 
(Inxerit. Semel autem praestitnin relevinm a marito alicujas 
mnlieris, utrnmqne, scilicet tarn maritum qoam niorem, tota vita 
ana da relevio ipsius haereilitattB aequietabit. Quia nee mnlier 
ipsa nee aecundos maritos eniUB, at Hcundo nupserit praemortuo 
viro BUO, nee primna maritaa snus praemortua uiore sua, terram 
illam itemm relevabit. Cum autem haeree moacalua et notua 
haerea aetatem liabena relinquatur, in iua haereditate se tenebit, 
nt eupra dictum est, ettam inTito domino ; dnm tamen domino suo, 
sicut tenetur, ^uum offerat homagium coram pi-obis bominibns, et 
Bunm rationabile relevinm. Dicitur autem i-ationabile relevium 
alicujuB, juxta consuetudiuem regnl de feodo unius militis, centum 
solidi; de aocagio vero quantum valet ceosua illiua eocagii per 
unum nnnnTu ; de bHrouiie vcro nihil certum statutum est, quia 
jiixta voluntatem et niirericordiam domini regia aolent baroniae 
capiiales da releviis suia domino regi sfttisfiicere'. Idem est de 
eetjanteriii. Si vero dominus ipae nee homagium, neo rationabile 
relevium ipaius haeredia velit recipere, tunc relevium ipsum ealvu 
Gustodiat, et per probos homines id soepina domino aao offerat. 
Qui ei uullatenus id recipere voluerit, tunc haeres ipse de domino 
BUO domino regi vel ejua justiciia conqueratnr, et tale breve inde 
babebit : — 

c. 5. Bex vicecomiti aalutem. Praecipe N. quod juste et ^ine 
dilatione recipiat homagium et rationabile relevium £. de libera 
tenemento quod tenet in ilia villa, et quod de eo tenere clamat; 
et nisi fecerit, summone enm per bonoB summonitores quod Eit 
coram me vel justiciia meis eo die oatensurus qnare uon fecerit. 

c. 8. Postquam vero convenerit inter dominum et haeredem 
tenentis sui de rationabili relevio dando et recipiendo, potent 
idem haeres rationabilia auxilla* de bominibue suia inde exigere, 
ita tamen moderate secundam quantitatem feodorum suorum et 

* Compare the charter of Henry I. c. 3, Stubbs, Select GharterB, p. 100. 
'Si quia bsronuin, comitum meonim sive aliorum qui de me tenent, mtrrtmiH 
fOerit, haerea mus non redimat temm mum aieut faeiebat tempore ft^tris 
mei, «ed justa et legitUna releTatioo* relevabit earn. Similiter et hominea 
baronnm mtonim jueta et legitima relevatlone relevabant terraa suae de 
dominis luiB.' The amoant of relief pajahle bj a baron wai fixed by 
Magna Carta, c a. See Chapter JU. ( 1. 

' Ab to aids, tee above, p. ^t. 
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secniidnm facultates, ne nimifl grsTari inde videsntur, vel Buum CHAIMI. 
contenementum amittere. Nihil antem certnm ' Btatutum Mt de i * {')■ 
hnjasmodi aoiiliia daudia vel exigendis, nisi ut praedicta forma 
iiiTiolabiliter observetur. Sunt praeterea dii cuus in quibus 
licet dominia anxilia similia, aed anb forma preeacripta, erigere ab 
faoiuinibus suia : yeluti ai filina et haerea auus milea fiat, vel ai 
primogenitam filiam Buam inaritaTerit. Utnim vero ad gnerram 
eoam manatenendem poaaint domini bnjusmodi auxiliti exigere, 
quaero*. Obtinet antem quod non poaaant ad id tenentes di- 
Btrtiigere de jure, niai quatenua facere velint. Posfnnt aatem 
doiniai tenentes anoa ad hujuamodi rationabilia auxilia reddenda 
etiam suo jure, eine praecepto domini regia vel ejua capitaliii 
justicise, per judiciam curiae Buoe diatringere per catalla quae in 
ipBiB feodis invenerint, vel per ipsa feoda ai opns fuerit; ita tameii 
qaod ipsi tenentea inde deducantur juate aeciuduin conaiderati- 
onem curiae enae et consuetudinem rationabilem. Si ergo ad 
bujoamodi anxilia rationabilia reddenda poaaet aliquia dominua 
tenentea auos ite, diatringere, mnlto fortiua districtionem eo modo 
licite poterit facere pro ipao relevio buo, vel pro neceasario servitio 
Buo de feodo auo sibi deblto. Yerum ai doiniuua potens non fuerit 
ten«Dtem sanm pro serviliie Buia vel consuetudinilma juaticiare; 
tuEc decurrendum erit e! ad anxilium regis vel capititlia justiciae, 
et tale breve inde babebit ; — 

c. 9. Bex Vicecotciti aalutem. Praecipio tibi quod jualiciea ' N. 
quod juste et aine dilatione facial B. conauetndinea et recta aervitia 
quae ei facere debet de tenemento suo quod de eo tenet in ilia 
villa, sicut rationabiliter monstrare poterit eum aibi deberi, ne 
oporteat eum amplius inde conqneri pro defectu rectL 
Tbakslation. 

Book ix. c. 4. The tie of fealty between lord and votaal ougbt 
to be mutual so that the obligation of the vaasal towarda the lord 
by reason of homage ebould correapond with the obligations of the 
lord toTsrda tiie vassal by reaaon of hia lordnhip— except only aa 
regards peraonal reverence. Hence if one has made a grant to 
a peraon of a tenement in return for his service and homage, 
to which tenement a third person haa snbaeqnently efltabliahed an 
advene right, the lord will be bound to wairant that tenement to 

' See Magna Carta (John), o. la ; below, Ctuqi. UL f 5. 

• See above, p. 35. and below, Chap. III. f ir. 

* A writ of juaticiea was in tbe nature of • ipeolal eommisiion to the 
•herll( ^ving him anUkoritj to adjudicate in the particular cue in the 
county oonrt. 

O 2 
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CHAP. It. iiis grftut«e, or to pruvide him witb an equivalent recompeDN. It 
i * (i^ 13 otherwise in the case of a person who has iuherited the fee 
' ' which he l)oIda of another, and for which he has done homage ; 
because althoogb he lose that hind, hia lord will not be bound 
to provide him wilh a recompense. Now in the case before men- 
tioned, after the death of the father or ancestor of any one, wbere 
there is an heir surviving who is under age, the lord of the fee has 
no right to the custody of the person or land of the heir unless he 
has first received the homage of the heir. But after he has received 
the homage, the heir himself and the iaherilsnce will remain in the 
wardship of the lord in the manner above-mentioned until the beir 
attains full age. When however he has attained full age and has 
■ obtained restitution of the Inheritance he will be free from relief 
by reaaon of the wardship. A female however, who is loft an 
heiress, whether site be of full age or whether she be under age, 
will remain in wardship to her lord until she marries hy her lord's 
advice. But if she be under age when her lord obtains the ward- 
ship, then when she is married that inheritance shall be free from 
relief, as far as relates to the woman and lier huslmnd. But if at 
the commencement of the wardship she be of full age, although 
she may remain for some length of time ander the goardiansliip of 
her lord befure she is married, neverthelees her husband on his 
marriage shall give a relief But a relief once paid hy the husbaud 
of any woman shall for the whole of their lives free them both 
from any further relief. Keither the woman herself nor her 
second husband, if her first husband should die and she should 
marry again, nor her first husband if she should die before 
bim, shall pay a relief for that land a second time. But when 
a male and scknowledged heir of full age survives, he shall 
abide in his inheritance as has been said above even against his 
lord's will, provided that he offers to his lord, as he is bound, his 
homage and his reasonable relief in the presence of respectable 
witnesses. A reasonable relief according to the custom of the 
kingdom is said to be for ■ knight's fee loo shilhngs; hnt for 
•ocage land the value of one year's rent of the socage land. Tor 
baronies no fixed amount of relief is established, because the 
amount of the relief to be paid to our lord the kiug hy baronies 
held in chief is according to his pleasure and clemency. The same 
is the case as regards lands held hy serjeanty. But if the lord 
refuses to receive the homage and reasonable relief of the heir, 
then let the heir keep the relief in his own hands and make 
repeated tender of it to his lord by respectable men. If tiie lord 
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vill by no means be willing to receive it the heir may prefer a CHAP. II. 
complaint concenung his lord to the king, or hia justices, and he f < (i)- 
ehall have the following writ in the matter ; — 

Chap. 5. The king to the Bheriff greeting. Command N. that he 
do lawfully without delay receive the homage and the reasonable 
relief of H. for the free tenement which he holds in that township 
in which he clairos to hold of him, and if be doth it not, summon 
him by good summonero to appear before me on such a day to show 
wherefore he hath not done it, 

Chap. 8. Now after an agreement has been made between the lord 
and the heir of hh tenant as to giving and accepting a reasonable 
relief, the heir may require from hia own tenants reasonable aide for 
the purpose. He must however do this reasonably, in proportion to 
the size of their fees and their means, so that they may not seem to 
be too heavily burdened 00 that account, or be made to forfeit their 
tenements. Now there is no fixed limit ordained aa to the amount 
of aids of this kind which may be given or required, except that 
the rule above-mentioned ia to be kept inviolate. There are beeides 
other casea in which it ia lawful for a lord to require Bimilar aids 
from hia tenants subject to the above-mentioned rule, for instance 
upon the occauon of hia eon and heir being nude a knight, or upon 
the marriage of his eldest daughter. But whether lords can re- 
quire aids of this kind from their tenants for the maintenance of 
thdr private wars I doubt. It is settled however that they cannot 
lawfully distrain their tenants for that purpose, contrary to their 
wills. But the loi'ds may distrain their tenants to render reason- 
able aids of the kind above-mentioned even in their own right, 
without the writ of our lord the king or his chief justiciar, by 
the judgment of their own courts executed upon the chattels which 
they may find upon the land, or upon the land itself if necessary, 
provided that recourse is had against the tenants according to law, 
in pursuance of the judgment of their court and according to a 
reasonable custom. If therefore a lord may in this manner distrain 
his tenants to render reasonable aids of thia kind, much ratlier ia it 
in hie power to make a distraint in that manner for hia reliefs, or 
for the necessary service due to him from his fee. But if the lord be 
not powerful enough to do justice on his tenant for his services or 
cuatomary rights he must then have recourse to the aid of the king or 
his chief justice, and he shall have the following writ in the matter: — 

Chap. 9. The king to the sheriff greeting. I command thee that 
thou shonldeat do justice on N. to the end that be justly and without 
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<;hap. II. delay perform for B. the castoms and proper services which he ought 
M (a ■ to render to bim for that fee which he holds of him in that township, 

according as they may reasonably be proved to be dae to him, that 

I may not bear him any longer complain of a failure of justice. 

(a) QcABitiAiisHiP IN Chivalbi oa Knight Sebvice. 
Lib. vii. 0. 9. Sunt enim quidam haeredes, de quibns constat 
ooe esse majores, alii unde constat esse minoiee, alii de qnibus 
dubium est utram siiit m^ores an minoras. Hoeredes vero ma- 
jores Btatim post deceseam antecessorum suomiu pogaunt se tenere 
in haereditate sua, licet domini possint feodum suum cum baerede 
in mauus Buas capere ' ; ita tamea moderate id fieri debet, ne 
aliquam disseisinam haeredihns faciant : possunt enim haeredes, si 
opus fnerit, violeutiae domiuomm resistere, dum tameu parati sunt 
relevinm et alia recta aervitia eis iade facere. Si vero conatet eos 
esse minores, tunc ipsi haeredes tenentur ease sub custodia donii- 
uorum Buorum donee plenam babueriat aetatem (si fiierint haeredes 
de feodo miJitari), quod eit post vicesimom et unum annum 00m- 
pletutn, si faerit haeres et filiuB milltis vel per feodum militare 
tenentis. Si vero haeres et filiua sokemanni fuerit, aetatem habere 
intelligitur tunc cum quindecim compleverit annum*. Si vera 
fuerit fillus burgenais, aetatem habeie tunc intelligitur, cum dis- 
crete sciverit denarioe numerare et pannos nluare, et alia patema 
i.egotia similiter exercere. Plcuani itaque costodiam babent do- 
mini (iliorum ct haeieilum honiinam auorura et feodomm Buomm, 
ita quod plenam inde habent dispositionem, ut in ecclesiia, in 
custodiis ipsiB constitutis, concedendis, et in mulieriboe (si quae in 
eorum custodiam esciderint) maritandis, et in aliis negotiis dis- 
ponendie, secundum quod propria n^otta sua dispouere solent; 
nihil tamen de haereditate de jure alieuare possunt ad remanen* 
tiam'. Ita tamen quod haeredes ipeoB honorifice pro quantitate 

' See above, p. 4sl There iru a dutiDoUon between WBrdship of the 
lands and wardship of the bod;. The lord was entitled to both axe^t 
when the in&nt's bther was still alive. In that ease the father was 
entitled as against the lord to the wardship of the body. This carried with 
it the right to the marriage of the infant. See Littleton, lib. ii. c. 4. | 1 14. 
Statute of Harlebridge, c. 16, Coke's and Institute 133. 

* In Bracton's time (fbl. 86) the tenant in socage has no guardian an«r 
fifteen, bnt is still in many reapecta a minor, bat in the time of Littleton 
the period <tf fall ^e was Analljr Siad at fourteen ; lib. li. 0. 5. f 103. Aa 
to tenants in socage, sea above, p. 45, fte. 

* 'In perpetuity.' The word ia sometimes used by Glanvill to express 
' estata of Inheritance.' 
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haeredit&tia interim habeant, et debits etiam defanuti pro qu&nti- CHAP.II. 
ttite baereditatis et temporis quo illia custodia deputatur ac- i * ('>■ 
quietent; unde et de debitis anteceBSorum de jure respoodere ""— 
teueiitur. Negotia quoque ipsomin haereduin agere poasant, et 
placitit ' de jure eU acquirendo muvere et prosequi, si etnisaa fuerit 
de aetata contra miDorem exceptio. Bespondere autem non tenentur 

pro illis nee de recto uec de ilisaeisina nisi in unico casu' 

Bestituere antem tenentur custodea haereditates ipeis haeredibuB 
inataurataa et debitle arquietatas, juxta exigentiam temporia cae- 
todiae et quantitatis haereditatie *. S! vera dubium fuerit utrum 
faerint haeredea nutjurea an minorea, tunc procul dubio domini 
tarn haeredea quam baereditates in custo<]ia habebunt, donee Betas 
rat ionabil iter probetur per legulea homiuea de vicineto et per 
eomm sacramentum. 

c 10. Si vero plures babuerint dominos ipai bacredes sub 
cnstodia conatituti, capitales eorum domini, id eat, illi quibus 
ligeautiam debent, siout d« primia eorum feodis, eorum babebant 
cnatodiam ; ita quod de caeteria feodia relevia et alia recta aervitia 
duminia ipBomm feodomm fecere tenentur. Et stc cuatodia eis 
per totum Bub forma pi'aesuripta remauebit. Notandum tamen 
quod ei qnis in capite de domino rege tenere debet, tunc ejua 
cnstodia ad dominum regem plene pertinet, aive alios domiuos 
habere debeat ipse haerea sive non; quia dominua rex nullum 
habere potest parem mnlto minus auperiorem *. Veruntamen 
tNtione burgagii t«Dtum non praefertur dominua rex aliia in cus- 
todiia. Sivero dominua rex aliqnam custodiam alicni commieerit', 
tunc distinguitnr uirum ei custodiam pleno jure commiaerit, ita 
quod nullum eum inde reddere compotum oporteat ad suaccaiium, 
aut aliter. Si vero ita plene ei custodiam commiserit, tunc potent 
eccleaiafl vacantes donare, et alia negotia aicnt sna recte exei'cere*. 

' Pleu, aults ; jiadia earanat or crimincdia are criiniiutl auita ui opposed 
to flaeUa tivSia or civil suits ; amnnumia placila, suits between subject and 
■ubjeoL Hence tlie Court of Common Pless. See Hsgiut Carts (John), e. 
17 ; Stnbbs, Select Clisrters, p. 999. 

' Olanvill prooeeds to mention the case referred to. 

■ But the gasrdian in ohiTHli7 nsa not obliged to account for the mesne 

* See Magna Carta, c. 37 ; below, Chsp. Ill, 1 a. 

' See as to the grant or ssle of wsTdship by the king, the provisions of 
Hsgna Carta (John^ c. 4 ; below. Chap. III. f a ; and see Littleton, lib. 

' See roTtfaar as to guardisnship in chivalrj, below, Chap. III. f a. 
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Teanslatiow. 

Boole Tit. chap. 9. Some heirs are notoriouBly of full age, Bome 
are notoriously under age. In other cases it is a matter of doubt 
whether the heir ie or is not of age. Heirs of full age may enter 
upon their iuheritance immediately after the death of their ancestor, 
altbongb the lords may take into their own hands the land 
together with the heir in possession ; this ought however to be 
done in a peaceable manner, so as not to cause any disseisin to the 
heirs. For the heire, if there be occasion, may resist the yiolence 
of the lords, provided that they are prepared to render the relief 
and perform the other services whith are justly due. If however it 
is ascertained that the heirs are under age, then the persons of the 
heirs are held to be in the custody of the lords nntil they have ob- 
tained fall age, and this is after the attainment of the twenty-first 
year, if the tenant be the son and heir of a knigbt, or of one holding 
a knight's fee. If be be the bod and heir of a socman, be is held to be 
of age when be has completed bis fifteenth year. Bat if he be the 
son of a burgage tenant be is held to be of full age as soon as he can 
keep correct accounts, measure cloth, and in similar matters transact 
bis fother's business. And tbus the lord has the complete custody 
both of the persons of the sons and heirs of their tenants and also of 
their estates, bo as to have complete power <^ disposing of both. As 
for instance, when heirs are in wai-dship. the lord is entitled to make 
grants of ecclesiastical benefices, and to have the marriage of any 
female wards, who niny have come under wardship, and to manage 
their affairs generally, in the same way as be is accustomed to 
manage his oivn. The lords cannot however by law alienate any 
port of the inheritance in perpetuity. Nevertheless the lord must 
in the mean time maintain the heir with due honour, having 
regard to the value of the inheritance, and mast even discharge 
the debts of the dei^ascd tenant so far as tbe amount of the in- 
heritance and the duration of the wardship will permit, and to 
this extent tbe lord is bound by law to answer fur the debts of 
the predecessors in title. Moreover the lord may transact busi- 
ness on behalf of the heir, and institute and prosecute suits to 
protect his rights, if tbe adversary sets up the nonage of the heir 
as a defence. A lord however is not bound to make himself a 
defendant in the place of the heir either in a writ of right or in 
case of a disseisin except in a single instance 

Further tbe guardians are bound to restore to the heirs their 
iaheritauces in good condition and freed from debts, this obligation 
being measured by the duration of the wardship and the amount of 
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the inheritance. If however it be doubtful whether the heir be CHAP.II. 
of full age or not, then without question the lard ahull have both i * ")■ 

the person and lands of the heir in his wardship until reasonable 

proof of hie age be given by the oaths of competent men of the 
neighbourhood. 

Chap. lo. If however the beire in wardship have more lords 
than one, their chief lords, that is to say, those to whom the 
heirs owe allegiance, in respect of their first fiefs, will have 
their wardship. They are however bound, in respect of their 
other fiefs, to render reliefs and other fitting services to tiie 
lords of those fiefs. And thus the chief lord will retain the ward- 
ship over the whole under the rule above-mentioned. It is however 
to be observed that if any one should hold in chief of our lord the 
king, in that caee the wurdship of such a one belongs entirely to our 
lord the king, whether the heir should have other lords or not, 
because our lord the king can have no competitor, much less any 
anperior. Nevertheless in the eolitary case of burgage tenure our 
lord the king is not preferred to others in wardship. If however 
our lord the king commits to another the wardship of the heir, 
a distinction is to be observed between en unconditional grant of 
the wardship, eo that the guardian is not bouad to render any 
account conceniing it to the Exchequer, and a restricted grant. 
If indeed the grant is unconditional, then the guardian will be 
able to present to vacant benefices, and to manage, in a lawful 
manner, the affiiirs of the estate as if it were his own. 
{3) GoABDiANBHip IS Socage. 

Lib. vii. c. 11. Haeredes vero sokemannorum, mortuis anteces- 
soribus suis, in custodia conaanguineorum suorum propinquioi-um 
erunt; ita tamen quod si haereditas ipsa ex parte patris descen- 
derit, ad coosanguineos ex parte matris deccendentes custodia ipsa 
referafur. Sin autem ex parte matris haereditas ipsa descenderit, 
tunc ad consanguineos puternos custodia pertinet. Kunquam cnim 
custodia alicujuB de jure alicui reinanet, de quo habeatur suspicio 
quod possit vel velit aliquod jus in ipsa baereditate clamere '. 

> See u to the rights and duties of guardian in socage, Littleton, lib. ii. 
c- S' f '^- ^^en the heir BiriveB at the o^ of fourteen he may oust t}ie 
guardiBn,and call upon him to render an account of the issues and proflU 
of the land. If the guardian has provided the heir with a raaiTiage, h« is 
bound to account for the value of the marriage. Quudianship in googe 
exiata nt the present day, but a new power of appoluting a Buardlan by 
the will of the father was given by la Car. II, c 34. b. 8, and haa been 
extended to the mother by the Ouardianahip of Infanta Act 1886 (49 and 
SO Viet. c. 07). See below, Chap. IX. 
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I, TsAirSLATIOK. 

Book vii. chap, i r. The heirs of socage tenants ahall on the 
death of their ancestor be under the guardiuDsbip of their nearest 
relatioDB, provided however that if the iuheritdnca has descended 
from the father's side, the wardship belongs to relations on the 
mother's side, but if the inherilaoce has descended fi'om the 
mother's Bide, then it belongs to the relations of the father. For 
the wardship is never by law placed in the hands of any one of 
whom any suepicion can be enteitained that he may or will claim 
any right to the inheritance. 

{4) MAJtBIAQE OP FbmALB TeNANTB. 

Lib. vii. c. is. Mulier vero vel mulieres, si haeredes alicujus 
remnnserint, in custodia dominofum suorum remanent. Quae, si 
infra aetatem faerint, in cnstodia erunt, donee pleaariam babent 
aefatem ' : et cum babaerint aetatem, teuetur dominus earum eas 
niaritare, siugulas cum suis ratiouabilibus portionibuE. Si vero 
majores fueri&t, tunc quoque in custodia dominorum saoriim re- 
manebunt, donee per consilium et disiMisitiouem dominorum mari- 
lentur. Quia sine dominorum disposition e vel assensu nulla 
mulier, haeree terjiie, ninritari potest de jure et conauetudine 
regni. Uiide si quis filiam vel filias tantum habeus haeredem 
illam vel illas in vita Bua sine aBsensu domioi sui maritaverit, iude 
juste secundum jus et consuelndinem regni perpetuo exbaeredatur, 
ita quod inde de caetero nihil recuperare poterit nisi per solam 
misericordiam ; et hoc ea ratione, quia cum maritue ipsius mulieria 
haeredie alicujus homagium de tcnemento illo facere tenetnr ipsi 
domino, requirenda est ipsius domiui ad id faciendum voluntas et 
assentiUB ; ne de inimico euo, vel alio modo niiiiua idonen persona, 
homagium de feodo suo cogatur recijiere ^. Vcrum bi quis liceutiaui 
quaeiit a domino suo tiliam suam et liaeretlein alicui maritandi, 
tenetur dominus ant coiisentire, aut jnstam causam ostendere quare 
consentire non debeat ; aliter enim etiam contra ipsius voluntatem 
poterit mulier ipsa de consilio patria ani et pro voluntate Ubere 
maritari 

8i Bemel legitime nuptae fuerint, tunc, si viduae factae fuerint, 
postmodum uon tenebuutur iteium sub custoilia dominorum esse ; 

' This waa (burteen, ezteoded, lo far ai relates to the right of the lord 
to hinder a marriage, by the Statute of Weat. 1,0. aoj to tixteeD. Littleton, 
lib. iL c. 4. { 103. See above, p. 49. 

' Id Brocton'a time this etrictaees was somewhat relaxed (fol. S8), and 
bj the Statute of HertoQ, ao Hen. Ill, ec. ti, 7 (below. Chap. III. f 3), a 
definite penalty was imposed. 
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licet teueantor araenBum eornm raqnirere in se maritindis pnie- CHAP. II. 
tlicta ratione '. i i {*)■ 



Book vii. chap. la. If the sDi-viving heirs are femalea they 
will remain under the wardship of their lords. If they are 
nnder age they irill be in wardship until they hare attained 
foil age,-aDd when they are of age, the lord is bouoil to provide 
them with a marriage, providing each with her reasonable 
ehare of the inheritance. If however they are of full age, in 
that case too they will remain in the wardship of their lord 
nntil they are married by the advice and diaposnl of their lord. 
For by the law and custom of the realm no woman, being an 
beiress of land, can be married without the disposal and assent of 
her lord. Hence if any one having only a daughter or daughters 
bos dnrisg his lifetime given the heiress or betresses in raaniage 
without the Msent of bis lord, according to the law and custom 
of the realm he is l^ right for ever deprived of the inheritance, 
so that thereafter he can recover no part of it except by mere 
grace. Aud the reason is, because the husband of the woman who 
is the heiress of any one is bound to do homage for that tenement to 
her lord, therefore the free will and consent of the lord is necessary 
for the doing of homage, lest be should be compelled to receive 
homage for bis fee from fais enemy, or from a person on some 
other grounds unsuitable. But if any one seehs license from bis 
lord to marry to any one bis daughter and heiress, the lord is 
bound either to assent or to show good reason why be should not 
asfent, for otherwise the woman shall be at liberty to many by 
the advice of her father and her own free will contrary to the will 
of the lord 

If a woman has once been lawfully married, and becomee a 
widow, she will not afterwards again come under the wardship of 
the lord, although she is bound to apply for the assent of the lord 
to ber marriage for the reason above given. 

$ 5. £gcieai and FotfeUure. 

The law of escheat for failure of heirs remains in substance 

at the present day as it is stated in the following passage, the 

practical difference being that, as it is but comparatively 

* Se* Kagna Carta, 1917, a. S ; below, Chftp. III. { 4 ; and far more en 
the subject of ' marrisge,' below, Chap. IIL f 3. 
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CHAP. II. BeMom the case B,t the preseot day that freehold lands are held 
* ^ of any known mesne lord, eseheat on failure of heirs of a free- 
holder usually is to the Crown as lord paramount. 

Escheat was formerly divided under the heads of escheat 
propter defectum tanguinit (failure of heirs), and escheat 
proper delictum tenentU (for the felony of the tenant) ' ; the 
latter kind of escheat howerer has, together with forfeitai« 
for the same causes, been abolished by 33 and 34 Vict. c. 23. 
Lib. vii. 0. 1 7. Ultimi liaeredea aliqnorum aunt eomm domini *. 
Cum quia ergo sine certo hoerede moritar, quemadmodum bine 
filio, vel filta, vel Bice tali hoerede de quo dubiam non ' sit ipsum esse 
propmquiorem baeredem et rectum, poasuut et soleut domini 
feodorum feoda ilU tnnquam escaetaa in manns suas capere et 
retinere ; qutcunque eiut domini, aive rex, sive alius. Fnieterea 
vero si quis veuieiis dicat ae inde haercdem rectum, ei per miaeri- 
cordiam domini sui, vel per praeceptum domini regis, hoc im- 
jietntre poterit, inde placitabit, et eic, si quod jus inda babneiit, 
diracionare poteiit; ita tameu quod interim terra ilia in manu 
domini feodi remaneat : quia quotieuBCUuque dubitaverit aliqnie 
dominus de haerede teiientis sni, utrum sit rectus baerea an son, 
terram illam teneie poterit, donee hoc ei legitime cooBtiterit. 
Idem quoque dictum est supra de haerede ubi dubium sit an sit 
major an minor : in hoc tamen est difTeientia, quod in uno casa 
intelligitur interim haereditas ilia quasi eecueta ipsius domini; 
in alio vero casn, non intelligitur esse sua, nisi de custudia. Sin 
antem nullus ajipareat qui haereditatem ipsam tanquam baeres 
reqnirat, tunc ipai domino remanet haereditas ipsa escaeta ad 
remauentiam; ita quod de ilia disponere potest, sicut de sua 
propria, ad libitum sunm. Fraeterea si quae mnUer ut baeres 
alicujuB in cuetodiam domini sui deveuerit, si de corpora buo 
foriafecerit, haereditas sua domino suo pro delicto ipsiua remanet 
escaeta. Fiaeterea si quia de &lonia convictus fuerit, vel con- 
fessuB in curia, eo per jus regni exlsaeredato, terra sua domino buo 
remanet escaeta. Notandum quod si quia in capite de domino 
rege tenuerit, tunc tam t^rra quam omues res mobiles suae, et 
catalla penes quemcunque inveniantur, ad opus domiui regis 

' See BlsckatoDe, ii. chap. 15. 

* Afl to nbether title by swheat can properlj b« eooaidered u falling 
under deaoent, see Blaokstone, iL p. 045. 

' ' If on ' in omitted in the printed texts, bat is sanotiDiied by the MSS. 
and is neoasuty to the aente. 
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capientur sloe omni recapentione alicnjus haeredis. Sin antem CHAP. II. 
de alio qaam de rege tenuerit is qui utlagatns eat ', vel de felouia { &■ 
convictuB, tunc qnoque omtieB rea suae mobiles regis erunt. Terra - 

qaoqae per uuum annum remunebit in manu doraiui regis, elapBO 
autem anno, terra eadein ad rectum domiDum, scilicet ad ipsum de 
ci^us feodo est, rercrtetur, YeruDtomen cum domorum Bubversioue 
et arborum extirpatione. Et generaliter quoticEcunque aliquis 
aliqnid fecerit vel dixerit in curia, propter quod per judicium 
cuciae exhaeredatus fuerit, haereditaa ejus ad domiuum feodi de 
quo ilia tenetur tanqnam escaeta solet reverti. Forisfactura autem 
filii et haeredis alicujus patrem non eshaeredat neque &atrem, 
neqne alium quam seipsum. Fraeterea si de fnrto fueiit aliquis 
condemnatus, res ejus mobiles et onmia catalla sua vicecomiti 
provinciae remaaere sclent, terrara autem, si qua fuerit, dominus 
feodi recuperabit statim, non expectato anno. Cum quia vero per 
legem terrae fuerit ntlagatns, et postmodum beneficio priiicipis 
j>aci restitutus, non poterit ea ratione haeredltatem, si quam habu- 
erit ille vel haeredes eui, versos dominum suum (nisi ex miseri' 
cordis ipsiuB domini et beneficio) recuperare ; forisfacturam autem 
et utiagariara solet dominus rex damuatis remittere, nee tamen 
alieua jura ideo quaerit infringere. 

TttAMSLATION. 

Book Til. cfanp. 1 7. The ultimate heir of a freeholder is bis lord. 
When therefore any one dies without an ascerlaiued heir, as for 
instance without a son or a daughter or without any person who 
is unquestionably the next and rightful heir, tbe lord may and 
usually does take into his hands that fee as an escheat and retain 
it, whether the lord be the king or another. 

And further if any person comes and says that he is tbe rightful 
heir of that fee, if by the grace of the lord or the writ of our lord 
the king he is able so far to prevail, he shall be admitted to suit, 
and thus, if he has any right to the inheritance, he will be able to 
establish it. Nevertheless in tbe mean time that land Ehall remain 
in the bands of the lord, because whenever the lord bas a doubt 
concerning the heir of his tenant, whether or not he be the rightful 
heir, he may hold the land until the matter be estublished according 
to law. The same thing too bas been said alrave when it is doubt- 
ful whether the heir is of full age or a minor. There is however 

' The law of forfeiture io the ease of outlawT7 is not affected by the 
Statute 33 and 34 Vict. c. 93. See for process of outlan-ry, Blackatone, 
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(.'HAP. II. this difference, that in the former ease the inharitance is in 
i f>- ihe meiui time regarded as an escheat belonging to the lord 
liimeelf, in the Utter it is not reaarded ae the property of the lord 
except by way of wardship. Bnt if no one comes forward to claim 
the inheritance as heir, then the inhetitauce itself remains in the 
handB of the lord permanently as an escheat, ao that ho can dispose 
of it as his own at his pleasure. Farther if any woman, when she 
lias as heir of any person become subject to the wardship of the 
lord, loses her chastity, her inheritance remains in the lord's bands 
as an escheat for her default. Furthermore if any one be convicted 
of felony, or have confessed t« felony in open court, be becomes 
disiuherited by the law of the land, and all his land passes to bis 
lord as an escheat. It is to he observed that if any such person 
holds in chief from our lord the king, then not only his land hut 
qIro all his moveable gooda and chattels, in whosesoever hands 
they may be found, shall be seized for the benefit of our lord the 
king, and the heir of such person shall not be entitled to recover 
any of them. But if a person, holding of any one other than the 
king, is outlawed or is convicted of felony, then too all his movable 
property shall belong to the king. His land too shall remain for 
one year in the hands of our lord the king, but after the lapse of 
a year the same land shall revert to the rightfal lord, that is to 
tay to Jiim whose fee it is, neverthelese with buildings thrown 
down and trees rooted up. And speaking generally so often as any 
one lias done anything or made any confession in court by resaou 
of which ho haa by the judgment of the Court been disinherited, 
bis inheritance reverts as an escheat to the lord of the fee of 
whom it is held. But the forfeiture of a son and heir of any one 
works no disherison of his father or brother or of any other person 
than himself. Further if any one be convicted of theft, his move- 
able goods and all his chattels pass to the sheriff of the county, if 
however he have any land the lord of the fee shall recover it at 
once without waiting the year. But if any cue has been outlawed 
by the law of the land, and afterwards by the royal clemency been 
reinstated, he cannot on that account recover against his lord any 
inheritance which may have belonged to himself and his heirs, 
unless by an act of grace and favour on the part of the lord; for 
though our lord the king often remits forfeiture and outlawry 
.incurred by conviction, he does not in so doing attempt to derogate 
from the rights of other persons. 
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^ 6. Descent of an Etfale of Itiheriiaiuse. a 

The great characteristic of stfeoflum in the second sense of 
the term as an estate of inheritance ^ is its capacity of 
descending to heirs, whether lineal descendants or collaterals. 
We have not as yet arrived at the distinction between dif- 
ferent estates of inheritancBj between estates in fee simple and 
estates in fee tail. The following passage contains in outline 
a statement oE the law of descent which prevailed till it was 
recast by the Inheritance Act of 1 833 {3 and 4 Will. I V,c. io6). 
The law as to the descent of socage estatesj as stated in this 
passa^, thongh still traceable in Bracton ^, before long beca,nie 
obsolete, and the same rules as to descent prevailed in lands hel<l 
in socage and by knight-service- The equal division of lands 
amongst all the sons only continued as a local custom in certain 
boroughs, and in the county of Kent, where it is still the rule. 
The point as to the respective rights of the younger son and a 
grandson (child of a predeceased elder son) was by Bract^n's 
time settled by the adoption of the general principle that the 
issue represents the ancestor I'u iufnUum ^. 

Lib. vii. c. 3. Haeredum aulem alii sunt proKimi, alii sunt 
remotiores ; proximi haeredes alicujns eunt quoa ex suo corpore 
procreaverit, ut filias vel filia. Quibns deficientJbus vocantur* 
haeredes i-emotiores, scilicet nepos vel nepfis ex filio vel filia rec-ta 
linea descendens, in infinitum. Item frater et soror, et ex illis ex 
tronsverso deBcendentea. Item avunculus, tam ex parte patris 
quam ex parte matris, et matertem similiter, et ex illis desceu- 
denles. Cum quis ei'go baereditatem habeus moriatur, si unicuni 
filium haei-edem habuerit, indistlncte verum est quod filiiis ille 
patri suo saccedit in toto. Si plurea reliqnerit Slios, tunc dis- 
tingnitnr utrura ille fnerit miles, sive per feodum militare ienenp, 
ant liber Bokemaontis. Quia si miles fuerit, vel per militiam 

' See above, p. 6ix 

■ See Bracton, 76 a. FoUoek and HaJtIand, Hist of Eng. Law, ii. 
p. 367. 

* See Braeton, 64 b. 

* Notice theinflueDceofthephraBeoloBfofltomanLaw. ThtseiprMaioii 
waa properly applied to the action of the prastor. Bee Jaet. Inst. iiL 5. 
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CHAP, II. tenena, tunc secondum jua regni Augliae primogenitaB filius patri 
i *!■ Buccedit in totum ; ita quod sutlus fratrum snoram partem inde 
de jute petere potest. Si vero fuerit liber Bokemannue, tunc 
quidem ilividetur haeieditiis inter omnes tilios, qnotquut sunt, per 
]>artes aequales, b! fuerit socBigium illud antiquitua diviaiim, aalvo 
lumen capital! meauagio primogenito filio pro di<;rnitate aesneciae 
suae ; ita tameu quod in aliis rebus satiefaiciet sliis ad valentiam. 
SI vero noD fuerit antiquitua dl visum, tutiu primogeuitus secundum 
quoniudam conauetuditiem totam haereditatem obtiuebit, secundum 
autem quorundam consuetudinem poatnatua filiuB baerea est '. 
Item ai filium tantum unam reliquerit quia haeiedem, tunc id 
obtinet indittincto quod de filio dictum est. Sic autem plurea 
filiaB, tunc quidem indiatincte iutai- ipaaa dividetur haereditaa, aive 
fuerit milea, BiTe sokemannus pater earum ; salvo tamen primo- 
genilae filiae capital! niesuagio aub forma praeecripta. Notaudom 
autem quod si quia fratrum vel aoromm, inter quna dividitur 
haereditea, Bine liaerede de corpore auo moriatar, tunc ilia portio, 
quae defuncti erat, inter caet«roB BuperBtites dividetur. Maritua 
autem primogeuitae filiae homagium faciat capitali domino de toto 
feodo. Teiieiitur autem postnatae filiae, vel earum mariti, ser- 
vitium auum de sua t«nenieuto capitali domino faoere per manum 
pi-imogenitne vel ejus mariti. Nullum tamen homagium vel etlam 
fidelitatem aliquam tenentur mariti postnatarum filiarum marito 
primogenitae filiae inde facere in vita sua, aec earum haeredes 
primi vel aecundi: tertii vero haeredea ex poatnatis filiabua 
eseuntes, aecundum juB regni homagium tenentur facei'e de suo 
telle men to bueredi filiae primogeuitae et rationubile relevium, 
Praeterea Bciendum e&t quod mariti mulierum quarumcunque, 
nihil de haereditate uxorum suai'um donare posBunt sine consensu 
haeredum suorum, vel de jure ipBorum haeredum aliquid remiCtere 
poaauut niai in vita tua'. Si vero filium babuerit quia haeredem, 
et praeterea filiam habuerit vel filias, filiua ipse succedit in totum : 
aude contingit quod si quis plurea habuerit uxores, et ex qoalibet 

' Aa to borough English, see Blackatone, iL 83 ; above, p. 4B. 

* Before the Harried Women's Property Act iBSa (45 and 46 Vict. e. 
^S), the huabotid b^ the marriage aoquirad an eatate iu hia wife's land* 
<1uriDgthejoiat lives of himself and hia wire. This estate in certain eveata 
(.death of wifa having had iasne born alive and capable of iaheriting) 
was enlarged into an estate b^ the 'curteef' of England (per legem 
Angliae), ). e. an estate for the husband'a own life. See below, Chap. III. 
{ 16. It haa reoentlj been decided that the huabaad'a estate by the 
curteay ia not aCbcted by the above statute. See Hope v. Hope; Law 
Beporta (189a) a Chancery, p. 336. 
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filiam ve] filias, extremo aatem ex postrema unicum filium, ille CHAP. IT. 
filiDB Bolus obtinet haereditatem patria ; qnia generaliter verutn i 6. 

est qaod malier Dnnqnam cum masculo partem capit in baerediUte 

aliqua ; nisi fort« aliud epeciale fiat tu aliqua civitate, et hoc per 
lougam coneuetudinem ejaBdeni oivitatii. 81 vero babuerit quis 
plures nxores, et ex qualibet eamm filiam vel filia?, omnes filiae 
erunt pares ad baereditatem patris, eoclem mode bc si omnes assent 
ex eadem matre*. Cum quis autem moriatur sine baerede Gliu 
vel filia, si babuerit nepotes vel neptee ex filio vel filia, tunc 
quidem iudubitanter succedent ipsi eodem mode quo predeter- 
minatum est sapra de filio vel filiabus, et sub eadem distinctione. 
Illi enim qui recta lines descendant, semper illis preferuntur qui 
ex transTerso veniunt. Cum quis aotera moriatur habens filium 
poBtnatuni, et ex primogciiito filio praemortuo nepotem, magna 
quidem Juris dubitatio solet esse, nter illorum preferendoa sit alii 
in ilia Bucceaxione, scilicet utrum filius an nepos. Quidam eniui 
dicere voleliant filium postnatum rectiorem esse baeredem quani 
iiepotem talem, ea videlicet rutione, quia Gliua primogccitus cum 
mortem patria nou expectaret, nee expectavit quou^que baeree ejua 
esBet, et ita cum postnatua filius superviveret tarn fratrem quam 
pattern, recte ut dicunt patri succedit. Aliia vero visum est ne> 
potem talem de jure avuDcalo suo esBe praeferendum. Cum enim 
nepoa ille ex filio primogenito exierit, et de corpoie suo exstiteiit 
baerea, in totum jus quod pater suns, ai adhuc viveret, haberet, 
ipse patri sao auccedere debet. Ita dico si pater auua uon fuerit 
ab avo suo foriafamiliatus *, etc 

c 4. DeficientibuB autem hiis qui recta liuea depcendunt, tunc 
frater vel fratres succedent': aut ai non reperiantur fratreH, 
Tocandae sunt sorares; quibuB praemortuis eorum liberi vocantur; 

' As to W'psrceners, see below. Chap. V. i 5. 

' OlaoTitl proceeds to say that a sou might be enfeoffed of a portion 
of his intieritauce la bis father's lifetime ; by which proceeding the 
deeeendnnts would be barred, though not the son himself, from oltiming 
the residje of the inheritsuce b; deeoent This practice however failed 
to obtain a permaaent place in Engllirh law. The passage probably marku 
an attempt by the tribunals to give effect to a rule derived partly from 
the old practice of equal diviiiion, partly from the new doctrine of primo- 
geniture, and partly fh>m the civil law. 

• The Inheritance Act, 1833 (g and 4 Will. IT, e. 106), haa introduced 
the important alteration in the law of descent that next after lineal de- 
•cendaute the inhenlanee shall go to the naareat lineal anceator. This 
bae based the aucceeeion of collaterals on a new principle. They now 
take, not as before directly from the person laat Boiaed,bnt asrepreaenting 
n aaceetor. 
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CHAP. II. post hoe vero vocantur aTunouli et eonim liberi; poetremo mater- 

i 6. Urae vel earom liberi ; habita et observata distiiictioiie euperina 

~-~~ praenotftta, inter filios miliiis et fiUos soketnanni et nepotes eimi- 

liter; habita qaoqne distinotione inUr maeculoa et femitue. 

c. i6. Quaeii potest de baBtardo, qui nallum haeredem habere 
potest, niei de corpore suo habuerit haeredem. 

Trahsi^tiok. 

Book vii. chap. 3. Of heirs some are next of blood, some are 
more remote. Heirs next of blood aie those who are begotten of 
the body of the ancestor, as a son or a daughter. On failure of 
theEe the remoter beii-s are called to the inheritance, for instance 
the graiidson or grand-daughter descending in a direct line from 
a son or a daughter without limit. Next the brother and sister 
and their descendants. Next the uncle both on the father's and 
the mother's side, and the aant in like manner and their deecen- 
dants. When therefore any one who holds an inheritance dies, if 
he has an only son, it is without reserve true that that son is the 
successor of his father in the whole inheritance. If he lias left 
more sous than one, then there is a distinction whether he was a 
knight, or a tenant of a knight's fee, or a free socman. Because if 
he were a knight or a tenant by knight service, then according to 
the law of England the first-born eon succeeds his father in the 
whole inheritance, so that none of bis brothers can demand of right 
any share therein. If however he be a free socage tenant, then the 
inheritance shall be divided between all the sons, however many 
they be, in equal thares, if that «ocage-land has been subject by 
andent custom to division, saving however to the eldest son the 
chief messuage in consideration of the dignity due to his seniority. 
He must however make its value good to the others out of other 
property. But if there is no ancient custom of division, then the 
first-born son according to the custom of some places will get 
the whole inheritance, while according to the custom of other places 
the youngest son is the heir. Further if any cue leaves an 
only daughter his heiress, then what has been said above as to 
HU only son appUes to the daughter without any distinction. 
But if he has left more daughters than one, then the inheritance 
ehall be divided equally among them, whether their father was 
a knight or a socman, saving however to the eldest daughter the 
chief mcEsuage according to the uhove-nientioned mle. Aod it 
should be observed that if any one of the brotliera or sisters, 
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KinoiigBt whom the inheritance is divided, dies without an heir of CHAP. II. 
the body, then the Bhare which belonged to the deceased nhall be i ^■ 
divided amongat the other survivors. Further the husband of 
the eldest daughter shall do homage to the chief lord for the whole 
fee. And the younger daughters or their husbands are bonnd 
to render to the chief lord their service for their tenement by 
the hand of the eldest daughter or her husband. Vet the hus- 
bands of the younger daughters are not hound to render any 
homage or even any fealty to the husband of the eldest daughter 
in respect of the land durbg their lives, neither are their heirs 
in the first or second generation bound to do so; hut the heirs of 
the third generation, the issue of the younger daughters, are by 
the laws of the realm bound to render hom^e and reasonable 
relief to the heir of the eldest daughter. Further it is to be 
observed that the husband of any woman cannot make a gift of any 
portion of the inheritance of bis wife without the consent of ber 
heirs, nor can he release any portion belonging to the heirs except 
only for his own life. If moreover any one has a ton and heir, and 
besides a daughter or daughters, the sou succeeds to the whole ; 
hence it follows tit&t if any one has had more wives than one, 
and a daughter or daughters by each of them, and at last by 
the latent wife an only son, that son alone takes the inheritance 
of his father, because speaking generally it is true that a woman 
never shares with a man in any inheritance, unless there may be 
some special practice in a particular borough exieting by virtue of 
loncf mage iu that borough. If however any one has bad several 
wives, and by each of them a daughter or dnughters, all the 
daughters shall share equally in the father's inheritance, in the 
same way as if tbey had all been by the same mother. And when 
any one dies without a son or daughter as heir, if he has grandsons 
or grand-daughters, cbildi-en of a son or a daughter, then there is 
no question but that the grandchildren succeed in the same way as 
has been before laid down coni'sming the succession of a sou or 
daughter, and that the same rules apply. For lineal descendants 
are always preferred to collaterals. But when any one dies leaving 
a younger son and a grandson the son of a pre-deceased eldest son, 
there often arises a great question as to t1)e law, which of the two 
should be preferred to the succession, that is to say whether the 
younger son or the graodson. For some used to be of opinion that 
the younger son was the rightful heir rather than the grandson, 
apparently on the ground that the first-born son, not having 
survived his iather, never actually became his heir, and so the 
H 2 
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CHAP. II younger son tiaving eurvived both hia fother ftod his brother rightly 
i 6. JD their view succeeds his father. Others however think thai the 
— " grandson ought of right to be preferred to his uncle. For since 
the grandson is the issue of the eldest son, and is the heir of his 
body, he ought to succeed to all the rights which his father would 
have hud if he had been still alive. This is my opinion, unless the 
father has been portioned by the grandfather, etc 

CliHp. 4. On the failure of lineal descendants the brother or 
brothers will succeed, or, if there are no brothers, then the sisters 
come in ; if these are pre-decPaEed, their children are next in order, 
and after these the uncles and their children, and in the latt place 
aunts and their children, bearing in mind the distinction above 
explained between the sons of a knight and tlie sons of a socman, 
and the grandsons in like manner, observing also the distinction 
between males and females. 

Chap. 16. A doubt may arise as to the case of a bastard, who 
cannot have any heir anleas he have an heir of hb body. 



§ 7. AlienatioH. 

The following passage shows that in Glanvill's time the 
conception that a tenant in fee simple might freely alienate 
his land had not been reached. He can only do so to a certain 
extent, and for certain purposes. But the restrictions upon 
alienation, with the exception of the prohibition of wills of 
land, were not of a feudal character ; they are not, as was the 
case soon afler the reign of Henry II, encroach men ts upon the 
freedom of the tenant devised by the selfishness and avarice of 
the lords '. They are the relics of primitive custom antecedent 
to the growth of feudal ideas. 

We have seen that though in Anglo-Saxon times freedom 
of alienation in the case of bookland was the general rule, this 
freedom was deemed to depend on the power conferred on the 
grantee by the charter ' ; if there were no evidence of the 
grant of any such power, or if the land was hereditary land as 
opposed to bookland in the strict sense of the term, a distinc- 

' See below. Chap. III. { 14. * Soe above, p. 13. 
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tion wbich is apparent in the following pass^e, the property chap. Ii. 
of the family could not be wholly alienated ', This passage * ^- 
shows that traces oE the old customary law prevailed in the 
time of Henry II. After this reign questions ae to the right 
of alienation depend not on the duties of the freeholder 
towards his heir, but on bis duties towards his lord. The 
distinction between the power of alienating the ancient 
inheritance of the family and the recent acquisition of the 
tenant is very characteristic of the history of alienation. It 
is very prominent in the customary law of France. 

Liv. Tii. c. I. In alta enim acceptioae aceipitur dos secnndnm 
legea Bomanas ; Becunduiii quas proprie appellstur doa, id quod 
cum muliere datnr viro, quod vulguriter dicitur msritagium *. 
Potest itoque quilibet liber homo, terram habeas, quandam partem 
terrae suae cum filia sua vol cum aliqaa alia qnalibet tonliere, 
dare in maritsgium, sive habuerit baeredem sive non; velit haeres, 

' ' 3i bocland aulem habeat, quoin ei parentes aui dederint, non mittat 
earn extra cognationem ■nam.' Leg. Hen. I, 70, $ ai ', Thorpe, Anc. Law* 
■od Inat, fol. ed,, p. aji. Sea Pollock sod HaitUnd, HisL of Eng. Law, 
ii, p. 307. 

' The property which byTeutonio custom was giTen by the father of the 
bride to the hluband on her marriage wae called faderfioh or fuderfeum 
(father's cattle ; see above, p. 33, note] . See Lawa of Etheibert, 81 ; Thorpe, 
fol. ed.. p. 10. As to the dietiuction between this gift and dower, see 
below, Chap. III. {4. A« to maritaglum, or frank-marriage, see Qlanvill, 
lib. tU. c. 16. ' Liberum dicitur maritagium quando alfquis liber homo 
■llquam partem terrae suae dat cum aliquB muliore alicui in maritsgium, 
ita quod sb omni eerritio terra ilia sit quieta, et s ae et haeredibus suis 
Tsrsus oapltalem doniinum aoquietanda. Et in hac quidem litiertate tta 
■tablt terra ilia usque ad tertinm baeredem, ue« interim tenebuotur 
haeredes inde facers sliquod liomagiam ; post tertium vero haeredem ad 
debitum servitium terra ipsa revorteturet homagium inde eapietur. — Com 
quia itaqne terram aliquam cum uiore loa in msritagium oeperit, ■! ex 
eademnzora sua haeredem habuerit fliium rel flliam clamantemetauditum 
infra quatuor parietos, si idem vir uioreni soam superrixerit, sive vixerit 
baerea ilve non, iill in vita sua remanet maritagium illud, post mortem 
yero ipaius ad donatorem vel ejus haeredes est reversunim. Sin autem 
ex uxore enu nunquam habaarit baeredem, tunc statim post mortem uxoris 
ad donatorem vel haeredes ^us revertetur maritagium.' In later times 
estates in frank-marriage came to be regarded as a particular kind of 
estates in apeeial tail. See Cuke upon Littleton, lib. i. c. a. { 17. As to 
dower, see below, Gbap. III. j 4 ; and as to the husband's life estate by 
the curieay, ib. f 16, and at>ove, p. 96, a. 3. 
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CHAP. IL ri babuerit haeredeui, give non velit ; immo etiam eo et confra- 
§ 7. dicente et reclamante. Quilibet etiam, cuiconque volaerit, potest 

dare qnaodam partem eui liberi tenemeDti in remunemtionem 

servitii sni vel loco religioao in eleemosynam, ita quod si dona- 
tionera illam seisina faeiit eecnta, perpetuo rematiebit illi cui 
don&ta fuerit terra ilia et haeredibns auis, si jura haereditario 
fnerit ei conotnea. Si vero donationem talem nulla eequuta fuerit 
seiBina, uibil post mortem dooatoria ex tali donatione contra Tolun- 
tatem haeredis efScacitei- peli potest'; quia id intelligitur Becundnoi 
consoetam regni interpretatioaem potius eKe nuda promisBio quam 
aliqua Tera promissio vel donatio. Licet autem ita generaliter 
cuilibet de terra eoa rationabilem parteni pro sua volantate, cni- 
canqne volaerit, libere in vita eua donare ; in extremia tamen 
agenti qod est cuiquam bactenns permisBum*; quia possit tone 
iiomodica fieri bnereditatie dietribntio, si fnisset boc penuinsum illi 
qui fervors paseionis iustantia et memonam et ratiouem amittit, 
quod non nunquam evecire solet; undo preaameretur qaod si quia 
in infirmitate poaitus ad mortem, diatribuere cepisaet terram auam, 
quod in aanitiite aua minime facere voluisset, quod potiua pro- 
veniret illud ex furore animi quam ex mentia deliberatione. Posaet 
tamen hujusmodi donutio in ultima voluntate alicui facta ita 
tenere, ei cam coiisenau baeredie fieret et ex suo consensu cou- 
firmaretnr. Cum quia antem de terra ana in maritagium vel alio 
modo douat, aut babet baereditat«m tontum, ant queatan) tantum ', 
aut hsereditatem et qnestnm. Si baeredit«tem tantum, potent 
quidem ex eadem baereditate quandam partem donare, ut dictum 
est, cuilibet extraneo cuicunque Toluerit. Si autem plnrea babu- 
erit filioa mulieratoa, uou poterit de lacili praeter oousenaum 
haeredia sui* filio suo postuato de baereditate sua quaotamlibet 
partem donare: quia si boc easet permiaaam, accideret inde 
frequens prina natorum filiunim exhaeredatio, propter majorera 
putrum aiFectionem quam aaepe erga poetnatoa filioe auoa faabers 
Solent. 8ed numquid filio euo bastardo poteat quia, filium et 
baeredem babene, de baereditate aua dooare 1 Quod ai venim est, 
tunc melioria cooditionie eat in boc baatardus filiua quam niuli- 
eratus postuatua ; quod tamen verum eat. Si vero queatum tantum 

* For without liver? of seiaiD no eatat« wonld have paawd. 

' This reatriction upon power of disposing of Undti by will is a limitation 
of the uKiul b^edom of alienation of privately-owned lands enjoyed befor« 
the ConquesL 

* The oontniat is here between hereditary land and land acquired by 
gift or purchase. 

< See Pollock and Maitland, Hiat. of Eag. Latr, ii. p. 307. 
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linbuerit is qui pBrtem teme eaae donare voluerit, tunc qutdem CHAl'. TI. 
hoc ei licet, sed non totam qoestum, quia non potest filium snum { 7. 

ha^redem exhaeredu-e. Vemntamcn si nullam haeredem iilinn) 

vel filiam ex corpore ano procreaverit, poterit qnidem ex questn 
sue cuicunqne Tolnerit quandam partem donare, aive totum qneBtnm 
haereditaloliter. Ita quod ei inde seinitua fuerit is cni donatio 
ilia facta fuerit ia vita donatoris, non poterit aliqub haeres re- 
motior donationem illam imtare. Potest itaque qoilibet sic totiim 
questum donare in vita sua, aed nullum haeredem inde facere 
potest, nequs collegiom ', neqne aliqaeni bominem ; quia solus 
Delia haeredem facere potest non homo. Sin aiitem et haeredi- 
tatem et questum hubuerit ; tunc indiatincte vcrum eat quod 
potent de qneatu suo quantamlibet partem, sire totam, cuicnnque 
voluerit donare, ad remanentiam, de haereditata vero aua nihilo- 
minuB dare potest aecundum quod praedictnm est dom scilicet 
rationabiliter hoc fecerit. Sciendum autem quod si quis liberum 
luibens socagium plures habuerit fitios, qui omaes ad hoereditatem 
aequaliter pro aequalibus proportion ibus aunt admittendi, tunc 
indistincte vemm est quod pater eornm nihil de haereditata vel 
de queatu, si nnllam habaerit h^ieraditatem, alicui filiornm, quod 
excedat rationabilem partem auam qnae ei contingat de tota haere- 
ditate paterua, donare poterit Bed tantum donare poterit de 
haereditate sua pater cuilibet filiornm suorum de Ubero Eocagio 
in vita sua, quantum jure auccessionis poat mortem patris idem 
coQseqnaturas eeset de eadem haereditate. Vemntamon occa- 
sione liberelitatis quod patres in filios vel etiam in alios exercere 
Solent, juris quidem qnaeBtlones in hujusmodi donationibus saepioa 
eniergnnt*. 

Trakslattok. 

Book vii. chap, i . The expreasion ' dower ' ia nsed in a different 
sense in the Koman Lnw, in wliich the term is properly applied to 
that wliich is given to the husband together with the wife, which 
V e commonly call ' a mHiriage gill.' Thus every free man, being 
a tenant of land, may give with his daughter or any other woman 
a certain port of his land hy way of marriage gift, whether he has 

' ' Coiporation.' For the precise meaning of a corporation, Me note on 
the SUtnte 7 Ed. I, Chap. IV. { a. 

' Olanvill proceeds to put the case of a gift of lind l>y ■ hther to one of 
four or more bods and the death of the donee without istme. Who is to 
BDoceedf Not the fsthsr, for it it a tnaiim that 'nemo ^nadem tene- 
menti almn) jwtest esse haeres et dominus.' The same reasoning exeludfH 
the elder bods. On this point he sajB, 'Magna juris dubitatio et contentio 
in curia domioi Tegit evenit vel evenire potest' 
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CIIAKII. any heir or not, aud whether the heir consent or not, nay even 
§ 7. contrary to his express desire and protest. Any one also may give 

to whomsoever he pleases any part of his free tenement by way of 

remnneration for services, or in favour of a place of religion by 
way of free alms, with the consequeuce that, if the gift has been 
Jbllowed up by seisiu, the land shall be held for ever by the donee 
iind his heirs, if it was granted to him for bo estate of inheritance. 
}Sut, if the gift was not followed by livery of seisin, nothing oun 
effectnally be claimed by reason of such a gift after the death 
of the donor against the will of bis heir, because such a transaction 
is r^arded according to the eEtublished practice of the kingdom 
ratlier as a bare promise than as a valid promise or gift. And 
speaking generally any one may in his lifetime freely give to any 
one a reasonable port of fais laud at his pleasure. But a death- 
bed gift has never yet been eonctioned, and the reason is becaose 
at such a time there might well be an unreasonable dissipation 
of tlie inheritance, if persons should be allowed to dispose of 
their property when under the pressure of severe suffering both 
I'easou and memory fail tbem, as not seldom happens. The pre* 
fcumption therefore is that if auj one brought by bodily ailment to 
death's door should have set about distributing his land in a manner 
which in health he would by no means have adopted, such conduct 
proceeded rather from derangement of mbd than from deliberate 
choice. It may however be that a gift of this character made to 
any one in a last wilt may hold good, provided it be made witJi 
the consent of tbe heir, and be confirmed by him. 

Nuw when any one makes a grant of land by way of marriage 
gift or in any other mode, either he possesses hereditary land 
only, or acquired laud, or both hereditary land and acquired land. 
If he has hereditary land only he may, as has been said above, 
give a certain part of that inheritance to any stFanger he pleases. 
If however he have many eons bom in lawful wedlock, he will not 
readily be able without the consent of his beirt« grant fo big younger 
son any part of his inheritance ; because, if this were allowed, thers 
would happen in conseqnence a disinberiBon of the elder son on ac- 
count of the greater affection which fathers often feel towards their 
younger children. But it maybeasked whether any one having a son 
andhcir canmakeagiftofany partofhieinberitance to his bastard 
SOD. If he niay, it follows that the hastiird son is in this respect 
in a better position than a younger legitimate son ; which is never- 
theless true. If however be who wishes to make a gift of a portion 
of his land have nothing but land which he has purchased, he may 



oo^lc 



A FINE OF LANDS 105 

iiMleod do this, bnt not to the extent of the whole of the purchased CHAP. II. 
land, b«canse he may not disiuherit the son who is his heir. How- i 7. 

ever if there be no son or daughter begotten of his body, he may 

then give any part of his purchased land to any one he pleasea, or 
the whole of It, for an estate of inheritance. So that if the donee 
shall be seised of that land in the lifetime of the donor no remoter 
heir eliall be able to avoid the gift. And so in this manner any one 
may during his lifetime give away the whole of bis porehaoed laud, 
hut he cannot make any person, whether a corporate body or an 
iadividusl, heir thereof, because it is God alone and not man who 
can create an heir. Bat if be have both purchased and hereditary 
land, then it is true without distinction that he can give any part 
he pleases of bis purchased land, or the whole of it, to any other 
IwrsoQ in perpetuity, and he can nevertlieless give also part of his 
hereditary laud according to what has been said above, provided he 
does it reasonably. It is further to be observed that if any one who 
holds land in free socage has more sons than one who ought all 
to be admitted to the inheritance in equal shares, then it is true 
without distinction that their father cannot make grants either of 
hereditary or purchased laud (if be have no inherited land) to any 
one of bis sobs iu excess of the reasonable share of the whole 
inheritance, which belongs to such son. But the father may make 
a grant to any one of his sods of such portion of the Inlieritance 
of free eocage lands as the donee wonld be entitled to receive 
aft«r the death of his father by right of succeseion out of the same 
inheritance. However by reuson of the liberality which fathers 
oft«D praotlse towards their sons or even towards other penons, 
doubtful questions of law very often arise in gifts of this kind. 

§ 8. J Fi«e of landt. 
The only direct way of conveyiog a freehold interest in 
lands \n possession from one person to another was by feoffment 
accompanied by livery of seisin. But a practice prevailed as 
early as the rei^ of Henry II of conveying lands by means 
of a fictitious or collusive suit, commenced by arrangement by 
the intended alienee against the alienor, and then compromised 
with permission of the court by the defendant making his 
peace with the claimant and abandoning his defence. The 
whole IransactioD was then enrolled of record, and a docu- 
ment was diawn up, called in later times the foot, chirc^raph, 
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CHAP, II. or indenture of the fine, of which the following is a Bpecimen. 
i 8- This operated aa an aesurance of lands binding npon all 
persons, whether parties or not, who did not within a given 
time, finally fixed (after having been extended indefinitely) at 
five years, put in their claim ', The doctrine of fines was for- 
merly one of the most intricate branches of the law of real 
property. Ae however this mode of dealing with land was 
entirely abolished by the Act for the Abolition of Fines and 
Recoveries (3 and 4 Will. IV, c. 74), the subject belongs 
entirely to the antiquities of onr law, and need not be dis- 
cussed further. 

Lib. viii. c. i. Contiugit autem mulfotiens loquelas mitaa in 
curia doinini regis per ainicabilem compOBitionem et finulem con- 
cordiam terminari, sed ex consensu et licentia domini regis, vel 
ejus juBticiariorom, nndecutjque fuerit placitum, sive ile teira eive 
de alia re. Solet autem plerumque concordia talis in comnanem 
Bcriptnnim reiligi et per cnmmunein assensum partium ; et per 
illam scripturam coram juBticiie domini regis in banco resident!- 
bus' recitaii, et coram eis utrique parti, sna acriptnra per omnia 
alii concordans, liberari : et erit sub hac forma facta : — 

c. a. Haec est finalis concordia, facta in curia domini regis apud 
Westmonoeterium in vigllia beati Petri Apostoli, anno regni liegis 
Henrici Secnndi tricesimo tertio coram Banulpho de Qlanvilla 
jusUciario domini regie, et coram U. It. W. et T. et aliie fidelibns 
domini regis qui ibi tunc aderant, inter Friorem et FratreE Hospl- 
talis de Hiemsalem, et W. T. £lium Normaaum et Alanum 6Iium 
suum, quern ipse attomavit* in curia domini regis ad lucrandum 
et perdendum, de totn terra ilia et de pertinentiis, excepta una 
bovuta terrae et tribua toftis quas ipse W. tenuit: de qua terra 
tuta (excepta praedictA bovata et tribus toftis) placitum fiilt inter 

' Blackslone. ii. 354. 

* At this time theCaris Eegis, BittiDgasualtrBtWestmiiistor, or where- 
ever the royal eoart happened to be. After Magna C&rta (c. 17) tba Court 
of Common Fleaa wu that in which fines were levied, and in which all 
other real actioua were tHed. 

' An attorney, or a* he is called in lib. x. e. t8, ' responialis sd lufR&n- 
dnm vel perdendum,' was a person appointed b; the suiLor in open court 
to conduct the paKicuIar cause for him, upon whicli a writ issued to the 
sheriff commanding him to reeelve the penon so appointed in the place 
of the principal. 
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eoB in onria domrni regis ; scilicet quod praedictns W. et Alanus CHAP. 1 [. 
cuncedont et teetautur donationem quftm NormaoaB pater ipsius i S. 
W. ipMB inde fecit, et illam terrain totam quietam clamavit de Be ~- — " 
et baerediboa Boia dornui Hospilalis et praefato Priori et FratribuB 
in perpetnnro : excepta una bovala terrae praefata et exceptis 
tribuB toftia quae remanent ipei W. et Alaau et haeredibua suia, 
teneoda de dumo Hoepitali et praedicto Priore et Fratribaa in 
perpetnnm, et per liberum servitiam qaatuor deaarioruiD per 
animm pro oinni Gerritio : et pro bac conceadoae et testificatioDe 
et qnieta elamantia praefatue Prior et Frotree Hoepitalis dederunt 
ipei Wilbelmo et Alano eentam solidos Bterlingorum. 

c. 3. . . . Et nota quod dicitur talis concordia fiaalia eo qnod 
finem imponit negotio, adeo at neater littgantinm ab ea de caetero 
poterit recedere. Alteriitro enim non teseute vel nou faciente 
qaod convenit, et altera partium inde se conqnereute, jiraecipietnr 
vicecomiti quod pouat eiim per salvoa plegios quod ait coram 
jukticiia dcmini regis iade responsunis quare finem ilium Don 
tennerii. 

ToANSLATIOir, 

Book viii. chap. i. Now it oftea bappens that suits originated 
ia the court of our lord the king are put an end to by a frifndly 
agreement and final concurd, provided tbe consent and licence of 
our lord tbe king or bis justices is obtnined, vhafsoeTer be the 
subject-matter of the auit, whether land or anything else. In 
genera] a final concord of this cltsracter is reduced to viiting 
between the parties and takes effect by their common cousent, 
and the writing is read before the justices of our lord the king, 
and in their presence the document is delivered to both parties, 
one writing being an exact counterpart of the other; and it shall 
be drawn up in tbe following furm : — 

Chap. a. This is a final concord, made in the court of our lord 
the king held at Westminster on the vigil of the blessed Apostle 
Peter in the thirty-third year of King Henry II before Ita'nuiph 
de Glanvill tlie justiciar of our lord the king, and before H, K. W. 
and T, and other lieges of our lord the king who were then pre- 
sent, between the Prior and Brethren of t!je Ho^ital of Jeru- 
salem and W. T. son of Norman and Alan ton of W. T., whom 
he made bis attorney in the court of our lord the king for gain 
and loss concerning all that land with the appurtenauoes, except 
one oxgang of land and three tofts, which the said W. held, oon- 
Mmiog all which land (except the aforesaid oxgang and three 
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A P. n. tofts) there waa a suit between them in the court of our lord tU« 
S i<. king, to wit that Uie Aforeaaid W. and Alan allow and bearwltneas to 

the gift which Nonnaa the Itktber of the aforesaid W. made thereof 

to the said Prior and Brethren and abandoned all claim to that 
land as regards hiniBelf and his heira in favour of the House of 
the Hospital and the aforesaid Prior and Brethren for ever, except 
as to one oxgang of land and three tofts, which are retained h; . 
the said W. and Alan and their heirs to be held of the house of 
the Hotpital and of the aforeraid Prior and Brethren for eyer, 
by the free service of four penniee per annum in lien of all other 
service ; and for this grant, assurance and quit claim the afore- 
said Prior and Brethien of the Hospital have given to the said 
W. and Alan one hundred shillings sterling. 

Chap. 3. And obeerve that this ia called e. final concord bei»use 
it puts an end to the transaction, so that neither of the litigants 
can thereafter go back from it. For if either of the parties do 
not abide by or act according to the agreement, and the other 
party complain thereof, the sheriff will be commanded to put that 
]>arty under secure pledges to appear before the justices of our 
lord the king to answer wherefore he hath not abided by that 
fine. 



$ 9. Modei of recovering Seisin of Lands. A»iize» (^ 
Mart <r Ancestor and of Novel JJisaeism. 

A sketch of the history of the law of real property would 
not be complete without some notice of the remedies Available 
for the ouster or dispossession of the freehold. The extracts 
given above (^ 2) are sufficient to show the nature of the 
supreme and final remedy by which a tenant in fee simple 
could assert his right, namely, by writ o£ right commenced 
either in the Curia B^gis or the territorial court. The extreme 
complexity of the proceedings in the writ of right caused 
the adoption of other remedies, by which nothing was decided 
ae to the question of the right of property, but merely that 
the one party had a right as a^inst the other to the actual 
stiisin or possession of the lands. 

By seisin is meant, as has already been pointed out, posras- 
sion as of freehold, that is the possession which a freeholder 
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could Bs&ert and maintain by appeal to law. Tliere was in CHAP. li. 
fact no other kind of legal possession known at this early * '■'■ 
time. In later times the word seisin comes to be distinct 
from possession, the latter being a]tplicable to the poseession 
of a leaseholder or copyholder, the former being confined to 
the poBBCBsion of a freeholder. It should however be observed 
that it was by no means necessary for a person to be seised as 
of right. There was a seisin as of right, and a seisin as of 
wrong. If the rightful freeholder was ousted and in fact lost 
his possession, he was disseised or put out of seisin, and the 
wrongdoCT or disseisor was seised in his place, holding by 
wrong tlie estate from which he had ousted the rightful 
possessor. He bad in fact a 'defeasible title'/ and for many 
purposes acts done by him held good as if he had been right- 
fully seised. A person eo seised by wrong was of course 
liable to be turned out by the rightfnl owner either by actual 
entry upon bim, or by proceBS of law. A complicated system 
of rules grew up as to the circumstances and conditions under 
which this right of actual entry existed, when it ceased, and 
when the only remedy was by callitig in aid the action of the 
tribunals. The refinements arising on this part of the law it 
will not be necessary to discuss. 

In the great majority of cases when litigation arose as to 
the right to land, it would be sufficient to decide which of the 
two litigants had the right of immediate actual possession ; 
or rathcTj whether the plaintiff could make out a right to the 
possession as against the person actually in possession. It 
was comparatively seldom necessary to have recourse to the 
higher remedy of a writ of right in order to decide which of 
the two had the greater right to the land. These possessory 
actions, as the former class were called, must be brought 
within a fixed period, and different limits were from time to 
time assigned ^. 

' Coke upon I^ltletoD, 58 b. 

* See M to different periods of limitation, H«J«, Hiator; (rf the Common 
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('HAP. II. The writ of Af^ize of mortd'ancestor was perhaps ^instituted 
* "■ by the ordinance called the Assize of Northampton, a.o. 1176, 
and was applicable only to the particular case where, upon the 
death of the demandant's father or mother, brother or sister, 
uncle or aunt, nephew or niece, some person other than the 
lawful heir had entered upon the land. If the demandant 
could prove that the ancestor died seised ' in his demesne as of 
fee,' and that he (the demandant) was the right heir, the result 
of the decision of these points in his favour would be the 
establishment of the right of the demandant to the possession 
as against the tenant. Similar writs, varied in form to suit 
the circumstances, and called by different names, were used 
for the recovery of the possession by a person claiming as heir 
of a more distant relation. It will be seen from the form of 
the writ that this proceeding would not be applicable when 
lands had been devised by will, and therefore after the statotes 
conferring the power of devising lands by will this remedy 
was no longer available ^. 

The Assize of novel disBeisin' was applicable where the 

' Cap, 4. ' Item el quia oUerit rraaciu-teneiiB, haeredea Ipaius re- 
maneant in tali Baiaina qualem pater suuh habait dio qua tait vivos et 
mortnus de feodo buo ; et catalla bub habeant unde fnciaut devisam 
defuncti : et domlnum auum postea reqnirant, et ei faeiant de relevio et 
aliiB quae ei Tacere debent da feodo mo. Et h1 haeree fiierit inria aetatem, 
dominiis feodi recipiat homagium auum et habeat in euatodia ilium 
quamdiu debuerit. Alii domini, ei plures fueriut, homagium ejue re- 
cipiant, et ipse facial eia quod facero debuerit. Et uxor defuncti haboat 
dotem Busm et partem de catalliB ejus quae eam oontingit. Et si dominua 
faodi ncgat hneredibua defuncti Eaialnam ejuadem defuncti quam exigunt, 
justltiae douiinl regis faeiant inde fieri recognitionem per duodecim 
legates homineB, qualem Baiainam defunctas inde habuit die qua fuit 
vivuB et mortuuB; et aicut recognitum foerit, Ita haeredibus ejus resti- 
tuant. Et Bi quia contra hoc fecerit et inde uttaintuB fuarit, remanoat 
in mlaerioordia logis.' (Stnbbs, Select Charters, p. 151.) 

* See Blaukstone, iit. p. 187. 

' Tbis is nlito referred to id the Axalte of Northampton, cap. j : ■ It«in 
juetitiao domini regie faeiant fieri reoognitionem de dUsaiBinia faotia 
super assisam, a tempore quo dominuB rex venit in Angliam pEoximo 
poet pacem factam inter ipaum et regom fllinm Buam,' (StubbB, Select 
Charters, p. 159.) The origin of the Assize of novel disseisin is ascribed 
b7 Pollock and Haitland (Hist, of Eng. Law, i. p. 194) to the ABsiie of 
Clarendon, 1166^.0.; it certainly oBiinot be of later date than 1167^0. 
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dem&ndaDt himself had heen turned out o£ posseesion. The CHAP. II. 
material points necessary for him to establish appear from the * "■ 
following writ '■ If snccessful, the demandant would in this 
proceeding recover his possession^ aad also damages for the 
injury sustained. 

This was the usual remedy for the recovery of the possession 
of lands. In certain cases which need not he here specified, it 
was necessary to reeort to the writ of right. But as a rule 
all practical purposes were attained by means of one of the 
forma of action adapted to trying the right of possession. 

The remedy by the Assizes of mort d'aucestor and novel 
disseisin was only applicable in particular cases. The remedy 
for the recovery of possession, applicable to all cases, whether 
falling under the two classes just mentioned or not, was the 
writ of entry. The law on this subject (now obsolete) is of 
far too intricate and complicated a character to be discussed 
here *. The remedy by assize was preferred when applicable, 
as being more expeditious^. In later times both the older 
proprietary and possessory remedies, or real actions as they 
were called, were superseded by the action of ejectment, the 
history of which is noticed below *. After having long fallen 
into disuse, tJiese real actions were abolished by 3 and 4 
Will. IV, c. a?, sec. 36. 

I^b. xiii. c. I. Generalla quae circa praemissa placita de recto 
frequentins in curia contingunt liactenua in parte suot expedita. 
Nunc vero ea quae super seitinis solummodo ueitata suiit reatant 
prosequenda: quae quia ex lieneficio cOQetitutionis regni' quae 

' See Blackatone's aocouot of the Assize of Novel Disseisin, iiL p. 187. 

* See Blaekgtone'a sketch of the Writ of Entry, iiL p. iSo, etc. 
' 'Featiuum remedium,' Stat. West. II, 13 Ed. I, 0. 35. 

■ SeeCbkp. V. % i. 

* Thu probably refers to the ardiii&noe mentioned in GtaiiTill, il. 7 (see 
aboTe, { 9), wbicb introdaoed the praetlee of referring the decision on 
% writ of right to the osths of tvelTe men properly chosen, instead of 
deciding it by battle. This mode of trial per rtcoiratwiitat (known as ' the 
gjand assize') seems by the same ordinance to have been extended to 
qneations of possession. From the practice of trial ptr neognitiantm aroao 
trial by jury in civil cases. 
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CHAP. II. AtBiBa nomioatnr in majori parte trnnsigi Bolent per reoogn!- 
i 0. tionem, de diverais recognitionibuti restat tractandum. 

c. 3. Est antem quaedam recognitio quae vocatur de morte 

anteceseoria Gum quia itaque moritur seisitnH de aliquu 

libero tenemento, iU qaod inde fuerit seUitua in dominico auo 
aicuL de feodo buo ', faaeres eandem seiBinam anteceasorie sai reote 
petere poteat, tt si tn^or fuerit bnbebit tale breve : — 

c. 3- Kez Vicecomiti salutem. Si G. filiua T. fecerit to aecunim 
de clamore auo proBequendo, tunc tummone per Imuds Bummonitores 
duodmro liberoB et legates bominea de Ticineto de ilia villa, quod 
aint coram me vel justiciis meis ea die parati gacramento recog- 
noscere*, si T. pater praedicli 0. fuit Beisitus Id dominico auo aicut 
de feodo sno de una virgata terrae in ilia villa die qua obiit ; si 
obiit )x»t primam corooationem meam, et si ille G. propinquiov 
haeres ejoa est, et interim terrain ilJam videant, et nomiaa eomm 
imbreviari &cias, et snmmone per boDoa eummonitorea R. qui 
terram illam tenet, quod tone ait ibi auditunia illam recogni tionem. 
Et babeas ibi Bummooitores, etc. 

c. 31. Fostremo de ilia recoguitione quae appellatur de nova 
disseiaina restat dicendum. Cum quia itaqne infra asaisam domini 
r^B, id est infra tempus a domiuo rege de conailio procerum ad 
hoc conatitutum ', qaod quaudoque majaa quandoque minua cenae- 
tur, alium injuate et sine judicio disseiaiverit de libero tenemento 
BUO, diaaeisito hujus conatitutionis beneficio aubvenitor, et tule 
In-eve habebit :^ 

c. 33. Hex Yicecomiti aalotem. Questua est mihi N. quod It. 
tnjuBte et sine judicio di^Beiaivit sum de libero tenemento auo in 
ilia villa, post ultimam transfretationem meam in Normaniani. 
Et ideo tibi praeoipio quod ai praefatus N. fecerit te secnmm de 
clamore auo proaequendu, tunc facias tenemenlum illud reaeisiri de 
catallia quae in eo captae fuerunt, et ipsum cum catallia ease facias 
in pace usque ad clausnm Fuachae, et interim facias duodecim 
liberoB et tegales homines de vicineto videre terram illam et 

< 'In hiB demeans u of fee'; tlie proper toohnieal espreuion for an 
«at«t« of feo limple in poueasion. 

' The Jury couaiBt of neighbour* who are osmmed to know themaelveK 
or t« have heard from others the true beta of the ease and to bo prepared 
to atale them truly upon their oaths. The notion that the jury are to 
hear evidence and give the verdict in accordance with the evidenoo is of 
later growth. 

* See above, p. 109, 
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nomiua eomm imbreriari facias : et sammone illos per bonos anm- OHAP. i: 
monitoreB qood tunc eint coram me vel juBticiis meia parati inde { B, 

facera recogniiionem. Et pone per vadiam et Balvos plegios prae- 

dictom B. vel baUiTam suam, si ipse nnn fuerit inventoa, qaod 
tunc ait ibi auditnruB illam recognitionem. 

c 34. Brevia sutem de nova diaseieiDa diverais modie rariantur 
Bccandnm diveraitatem tenemeDtornm in quibas fuerlnt diaseisiuae. 
81 autem ant leretur foBSatam aliquod aut proBtemetur, aat ai 
exaltetnr stafpmm alicujos moleudini, inira assisam Domini Begis, 
ad nocumentom liberi tcnementi alionjoB, Becundum haec brevia 
Tariantar in hunc modnm. 

c. 37. Fraeterea si facta fuerit diaaeisina in communia pasturae ' 
tunc breve tale erit. Bex Vicecomiti aalutem : Qneatus est mihi 
N. qnod B. iqjuste et sine judicio disseiaivit eutn de communt paa- 
tnra ana in ilia villa, quae pertinet ad liberum tenementum sanm 
in eadem villa, vel in ilia alia villa, poet ultimam transfrefationem 
meam in Nonnaniam. Et ideo tibi praecipio qnod ai proefatuB 
N. fecerit te aecmum de clamore ano prosequendo tunc facias 
duodecim liberos, etc. videre pastnram lllam et tenementum et 
nomina eomm, etc. 

Tbaitelatioit. 

Book ziii. chap. i. The general matters Thich are of more 
frequent occnrreuce in the king's court in the prosecution of snits 
relating to the rigbt to land have hitherto been in part discuaaed. 
It now remains to treat of the proceedings whicb are coDcerned 
with the seisin alone. These by the benefit of the ordinance 
of the kingdom which ia called the Assize are for the most part 
prosecuted by the process of recognition. I muat therefore treat 
of the different kinds of recognitions. 

Chap. 2. Now there ia one recognition which is called the 
recognition relating to the death of the ancestor. . . . ThuB when 
any diea seized of any tenement, provided that he was seised in 
his demesne as of fee, the heir may demand the eama seisin as 
hia ancestor had, and if he be of age will be entitled to the fol- 
lowing writ :— 

The King to the Sheriff greeting. If Q. son of T. shall give 
thee security for the prosecution of his claim, then aummon 
by good BomtDoners twelve free and competent men of the neigh- 
bourhood of that township, to be before me or my jnatices on each 
* As to common of pasture, see below. Chap. III. f iS (a). 
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CUAP. II. a day prepared to certify on oath whether T. the fkther of the 
i B- flforessid Q. wu eeieed in bie demeane as of fee of one yard-land 

in such a townahip on the day on which he died, whether he died 

Bince my firet coronation, and whether the said Q. is hia next 
heir, and in the meantime let them view that land, and caoM 
their namea to be enrolled, and aummon by good anmrnoners R 
who holds that laod, to be present to bear the verdict and have 
there the Hammoneni, etc. 

Chap. 33. In the lost place it remains to treat of that recog- 
nition which is called the Asaize of novel diaseisin. Thus when 
any one within the Assize of our lord the king, that ia, within 
the time appointed for this purpose by our lord the king upon 
the advice of bis great men, which is fixed Eomettmea at a longer 
Bometiines at a shorter limit, has disaeiaed any one of hie free 
tenement unjnatly and without the judgment of a court, there 
is in aid of the diBxeiaee the benefit of this ordinance, and he 
shall have the following writ: — 

Chap. 33. The King to the Sheriff greeting. N. has com- 
plained to me that B. has illegally and without the judgment 
of a court diaseised him of his free tenement in euch a town- 
ship, aince the time of my laet voyage to Normandy. And 
therefore I command thee that if the aforesaid V. gives thee 
security for the proeecution of his claim, thou shouldert cause the 
chattels which have been aeised in that tenement to be restored 
thereto, and cause it with the chattels to be in peace up to the 
dofe of the octave of Easter, and in the mean time cauae twelve 
free and competent men of the neighbourhood to view that land, 
and caase their names to be enrolled, and summon tliera by good 
snmmoners to be at that dat« before me or my justices prepared 
to deliver their verdict thereon. And bind the aforesaid R. or 
hia bailiff by security and safe pledges to be present to hear 
that verdict. 

Chap. 34. Moreover the writs of novel disseisin are varied in 
different ways according to the difference of the tenements in 
which the disseisins have taken place. Thus if a bank be levelled 
or thrown down, or if the water of any mill pool be raised so high 
as to iqjure any man's free tenement, and that act be done within 
the assize of our lord the king, the writa are varied to suit the 
circumstanceB in the following manner. . . . 

Chap. 37. Moreover if a diBxeiain has been effected in the ca^e 
of common of posture there shall be the folbwiag writ. The 
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King to the Sheriff greeting. K. haa comploiiied to me thftt R. CHAP. 11. 
nnjostly and without the jadgment of ft court baa disseised him f ^■ 

of his commoii of pasture in that township, which belongs to hia 

fre« tenement in the same township, or in that other township, 
since I lost crossed the sea to Normandy. And therefore I com- 
mand thee if the aforesaid N. shall have given thee secority for 
the prosecution of his claim, that fhon Bhouldest tberanpon cause 
twelve free, etc. to view that pattare and tenement, and cause 
their names, etc. 
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CHAPTER III 

STATE OP THE LAW FROM THE END OF THE BEIQN OF 
HENRY n TO THE END OF THE REIGN OF HENRY HI. 

In the period treated of in this Chapter we find the law of 
England falls into two great divisions, in respect o£ the modee 
in which it originates, namely, Statute Law, or law resting on 
expresB legislative enactment, and Common Law, or that por- 
tion of the law of the country which does not rest on express 
legislative enactment. 

The Statute Book commences with Magna Carta, or rather 
with the third reissue in the ninth year of Henry III of the 
Charter granted by John. Although the later constitution of 
the legislature was not yet developed. Magna Carta and the 
other statutes of the reign of Henry HI are of equal authority 
with any Act passed by Parliament after its full constitution 
was completed. 

The field of Statute Law is at first con6ned and narrow. It 
chiefly consists in an authoritative declaration of nUea which 
had previously existed as rules of law or custom, together 
with an amendment of them in some particulars. Of this 
character mainly are the enactments affecting private law' 
contained in Magna Carta, 
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With the rise of Statute Law the oppoeitioD hetween Com- CM IIL 
mon Law and Statute Law comes into promiDence. We have 
not yet arrived at the time when the opposition between 
Common Law and Equity has began. This double opposition 
bae given an ambiguity to the expression ' Common Law/ 
As opposed to Statute Law, Common Law simply means law 
which is independent o£ legislative enactment : that is to say, 
a rule of Conunon Law is either a rule as it stood before some 
definite change was wrought in it by statute, or a rale of 
existing law recognised and acted upon by the courts but not 
resting on any statute'. It is plain that the great bulk of 
the rules of law prevailing at the period in question consisted 
of rules of Common Law. The sources of onr knowledge of 
the Common Law from this time forward consist of (i) 
judicial records, including the forms of the writs by which 
actions were commenced, and reports of decisions; (2) au- 
thoritative text-books. 

(1) Judicial Teeorda. Now that the jurisdiction of the royal 
Court in suits relating to the freehold was thoronghly estab- 
lished, and was exercised either by the Court fiied since 
Magna Carta' at WestmioBter, or by the itinerant judges 
sent to hold pleas throughout the country ^j a practice had 
arisen of keeping accessible records of the various cases 
brought before the superior tribunals. These records usually 
contain an abstract of the writ, or formal statement of the 
cause of action, which issued out of the Chancery under the 
king's seal. Some specimens of these writs preserved by 
Glanvill have been already given. As a rule they followetl 
certain stereotyped forme, the judges refused to admit the 
validity of writs for which no precedent could be found. 
We find instances of new writs being introduced by the 
authority of the legislature*, and some improvements and 

' For the meanings of Commoa Iaw see abova, p. 65, note a. 

* a. 17. StabbB, Select Charters, p. 399. ' See above, p. 66. 

' See the new writ giren by the authority of the Coancil for the pro- 
tection of the leaseholder, below, {17, and the forms of wrlti provided 
by the Statute de Donis, below. Chap. IV. i 3. 
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CH. III. modifications of the old forms of action doobtlese from time to 
time obtained recognition. By the Statute of Westmimter II 
an attempt was made to extend the power of framing new 
writs ' J this however was long confined within narrow limit*, 
and did not produce the intended result of providing a legal 
remedy wherever experience had shown a real need of one. 
Strictly speaking, therefore) write considered as a source of 
the Common Law may be referred either to Statute law or to 
Judiciary Law, inasmuch as they derived their validity either 
from some express provision of the legislature, or from the 
fact of their recognition by the tribunals. 

The decisions of the tribunals therefore now become the 
most important of the sources of law. Formal records are 
kept and studied, and a decision of a judge, especially if he be 
a man oE weight, is treated as a precedent and followed in a 
similar case by another. Thus we constantly find in Bracton 
judicial decisions quoted as authorities for particular proposi- 
tions'. Traces of the same practice are found in Glanvill. 
Records of cases adjudicated upon from the time of Richard I 
are in existence, and have been published amongst the docu- 
ments issued by the Record Commission^. From this time 
forward the recorded decisions of the regular tribunals are 
looked to as authoritative statements of the law. And as 
from time to time new cases arise, calling for a new rule or 
a deduction from an old rule for which there is no precedent, 
the decisions of the tribunals come to constitute in the 

. ' See the matorul part of this snaotment given below, Chap. YI. 

' See initancea below, and FiukBoa's note on Beeves, HUt. of Engliah 
Iaw, L p. 300. 

* The first publication waa in tStt, under the name of Placltoram Ab- 
breriatio. The eolleotion edited by Sir F. Palgrave la 1635, and sailed 
Rotull CorUe Begia, la more copious, and begins in the aixtli year of 
Richard I. Mr. Bigelow of Boston, HaBiaohiuetta (Placita Anglo-Nor- 
manica, LoDdon, 1879), baa collected various references to litigated cases 
to be fonnd In historical records between the time of the Kormsn Con' 
quest and Richard I. These are interesting as illustrating the gradual 
growth of technical procedure and legal forms, and appear la marked 
oontraet with the regularity of the proceediugs which seems to date from 
the reign of Beniy II. 
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strictest Eense of the term a source or canse of law. Jud^e- CH III. 

made or judiciary law' henceforth graduallydisplacea cnstomary 

law. 

(2) Authoritative texl-hoola. Already in the time of Henry II 
the law had attained such a degree of aniformity throu|;hout 
the country that a book was pablished with some claims to 
be called a syetematic treatise on the law. Glanvill however 
rather presupposes the existence of a body of law than gives s 
complete exposition of it. It is a treatise rather on procedure 
than on the principles and rules of law which that procedure 
enforces. After GlanTill's time the elaboration of the law as 
a system proceeded with rapid strides. In the reig^ of 
Heniy III the treatise of Henricns de Bracton was composed *. 
It purports to be a systematic exposition of the whole of 
English law, designed for the use of students and of judges. 
A great portioQ of the oiatter of the work is based on the 
sources of Roman law, or on the works of commentators^. 
There can be little doubt that at die time at which Bracton 
wrote a Uige amount of Romaa law had been imported into 
the English system chiefly throu^ the medium of clerical 
judges*. The jealousy so prevalent in lat«r times between 
the common lawyers and the civilians had not yet arisen, and 
the newly appreciated treasures of the Koman law were doubt- 
I For tlie oIuTactoriBtica of jadiclaiy law see Auatin on Jiiiiapnid«DC«, 

' Little ia known of Bntoton's life. He sppeara from entries in the 
Placitorum Abbreriatlo to bare tarred m ui itloerant justice in DeToo- 
■hire in 1046, lasa, and lajs. He ajao appears to have been an ecole- 
siastlo, and there \m a tndltien that he was Arohdescon of Bwtutapla. 
See Foes, Judges of EnRlaod, il. p. aji ; latroduetion to the Edition of 
Bracton, bj Sir T. Twin in the Bolls Seriea, pp. z-'Xii ; Introduction to 
Bracton's Note-Book, by Prof. Haitland. 

' EspeeUlly Axe. See a short Ireatine, ' Henriana de Brsoton und Min 
Verhaltniss znm SOmiscben Beehte,' by Dr. Carl Oaterbock, Berlin, 1863, 
translated hj Brinton Coze, Philadelphia, 1666 ; Introdnction by Sir T. 
Twin, p. zxzir ; and {he rolume on ' Braetun and A20 ' in the Selden 
Society's publications. 

< Amongst the judges mentioned by Bracton are Hartlnus de Fsteshull, 
Dean of St. Paul's ; W. Balegh, olericus; the Abbot of Beading; and the 
Bishops of Duriuun, Chester, and Carlisle. OQterbook, p. 37 ; Twins, p. xuri. 
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CH. IIL less frequently resorted to to supply both matter and form for 
SECT. 1. jjjg decisions of an English jndge*. Thns in incorporating 
a large portion of Roman law Bractoa followed what wae 
probably tbe prevailing teniJency of tbe time. Hie work bears 
throughout traces of tbe influence of Boman law. Sometimes 
be inserts (not always appropriately) passages of tbe Institutes, 
Digest, or Code of •Tustinian; more often the form of the 
passage is slightly altered, but the substance remains. In 
arrangement and in phraseology, in casual words and turns 
of expression, the debt to the Roman lawyers is everywhere 
apparent. This is however less conspicuous in the extracts 
given below, relating to the law of land, than in most of tlie 
remainder of his work. The very different juristic concep- 
tions prevailing in this branch of tbe law, which were due to 
feudalism, did not admit of any thorough application of tbe 
rules of Roman law. Many instances however will be found 
in the following extracts from Bracton of the application to 
English law of conceptions and terms borrowed from the 



SECTION I. 

EXTKACTS PROM STATUTES. 

Magna Carta. 

The edition of Magna Carta with which most editions of the 
Statutes commence is that issued in the ninth year of Henry III, 
A.D. 1125. The Charter was first issued by John in 1215 : it 
was reissued in the first year of Henry III, izi6; again in 
1217; and again in 1225. There are variations, in some 
cases of Bome importance, between the different editions. The 
following extracts contain the principal provisions of tbe 
Charter bearing upon the private law of land. It will he 
seen that the statute Uw of the reigns of John, Henry III, 
and Edward I is cbaracterised tbroughont by marks of the 

' See Gflt«rbock, p. 37. 
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influence of the great lorda (domini cajnialei). It wm the CH. HI. 
interest of theee great tenants in capite at once to restrict the '^'"- '• 

oppreeeive rights of the Crown (and to that extent no donbt 1 

the inferior tenants participated in the beneflt of the legisla- 
tion), and also to protect and enhance the rights of lords of 
manors as against their tenants. The former characteristic is 
conspicuous in the following provisions of Magna Carta, the 
latter in the statates of Merton, De Religiosis, De Donis, and 
Qoia Emptores. 

§ I. Belief. 
The following provisions fix the amount due by way of relief 
on the succession of the heir of the tenant, and the conditions 
under which it is to be exacted '. 

Maqna Cabta (Johu, A.D. 1315), c. ii. Si quU comitnm vel 
baronum nostroram, sive aliomm tenentium de nobis in capite per 
servitiom militare, mortnua fuerit, et, com deceeserit, haeres Buua 
pleuae aetatis ftierit et relevinm debeat, habeat haereditatem snain 
per antiquum relevinm ; scilicet haeres vel haeredes oomitie de 
baronia comitis Integra per ceutani' libras ; hoeres vel haeredes 
militis de feodo militis integro per centum solidos ad plus; et 
qui minus debuerit minus det secundum antiqnam consuetudinem 
feodorum. 

0. iii. Si autem haeres alicujus tsliam fuerit infra aetatem et 
fuerit in custodia, cum ad aetatem pervenerit, habeat haereditatem 
BUam sine relevio et sine fine. 

In the first charter of Henry III issued in i2i<S and in the 
subsequent editions the latter article appears with the follow- 
ing addition : — 

c. iii. 6i autem haeres alicujus talium fuerit infra aetatem, 
dominus ejus non habeat custodiam ejus nee terrae suae, antequam 
homagium ejus cepent; et pogtquam talis baeres fueiit in cuetodia, 
cum ad aetatem pervenerit, scilicet vigiuti uoius auni, habeat 
haereditatem suam sine relevio et sine Rue, ita tamen quod si ipse, 
dum infra aetatem fuerit, fiat miles, nihilominus terra remaneat in 
Gustodia domini sui usque ad terminum praedictum. 

' As to reliefs, see abore, pp. 40, 8a. 
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Tbakblation '. 

Ch&p. ii. If any of our earls or baroiu, or any other which hold 
of ns in chief b; knight's service, die, and at the time of hie death 
his heir be of full age, and oweth to ns relief, he shall have hta 
inheritance bj the old relief; that ih to say, the heir or heira of 
an earl, for a whole earldom, by one hundred pound': the heir 
or heirs of a baron, for a whole barony, by one hundred marks ; 
the heir or heirs of a knight for one whole knight's fee, one 
hundred shillings at the mcst; and he that hath less shall give 
less, according to the old custom of the fees. 

Chap. iii. But if the heir of any each be within age, his lord 
shall not have the ward of him, nor of his land, before that he 
hath taken of him homage ; and after that such an heir hath been 
in wsrd, when he is come to Aill age, that is to say, to the age of 
one and twenty years, he shall have liis inheritance without relief 
and without fine; so that if such an heir, being within age, be 
made knight, yet nevertheless his land shall remain in the keeping 
of his lord unto the term aforesaid. 

§ 2. Guardian and Ward'. 

Maoka Cabta (1115), c. iv. Gustos terras hujnsmodi haeredis 
qui infra aetatem fiierit, non capiat de terra haeredis nisi rationa- 
bilee eititus, et mtionabiles consuetudines, et rstionabilia serritia, 
et hoc sine destrnctione et vasto hominum vel rerum ; et si nos 
commiserimaB custodiam alicujus talis terrae vicecomiti vel alicni 
alii qui de exitibus illins nobis respondeie debeat, et ille destmc' 
tionem de custodia fecerit vel vastum, nos ah illo capiemus emen- 
dam, et terra committatur duolms legalibus et discretis hominibus 
de feodo illo, qoi de exitibos respondeant nobis, vel ei cui eos 
assign a verimus ; et si dederimus vel vendiderimus alicui custodiam 
alicujus talis terrae, et ille destine tionem inde fecerit vel vastum, 
amittat ipsam cnstodiaro, et tradatur duobus legalibus et discretis 
hominibus de feodo illo, qui situiliter nobis re^^pondeant, sicut pr&e- 
dictnm est. 

' The tnoBlatioDS of the rtatutea given iu thia Chapter and ta Chapter 
IV are t^ken from the Statutes of the Healm. 

' The tnUBlation, which ia that of tb« ' Ingpeximus ' of the Charter of 
isas in as Ed. I, ia from the text ' haerea vel haeredes comitia de comitatu 
iut^ro per centum libra*, haerea vel haeredea baronia de baronia Integra 
per centum maroas ' etc. 

' See above, pp. 41, 86. 
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c. T. Ciistoe ftutem, qnamdiu cnstodiam t«iTae habaerit, bub- CH. III. 
t^ntet donios, parcos, vivaiia, etagna, molendina, et cetera ad terrain asct. i. 
illam pertinentia, de exitibus teirae ejosdem ; et reddat baeredi, i ^^ 
cum ad plenam aetatem perrenerit, terr&m eaam totam inatau- 
ratam de oaimcis et wainnagiis Becnndum quod tempus wainnagii 
eziget et exitus terrae rationabiliter potonmt sustiiier«'. 

In the charter of I3i6 are added the words — et omnibua aliia 
rebuB ad minns secundum quod illam recepit. Haec omnia obeer- 
ventnr de cnstodiia archiepiecopntaam, epiacopatnum, abbatiarnm, 
prioratnmn, ecclesiamm et di^itatnm Tacantium, excepto quod 
custodiae bujnsmodi vendi non debent *. 

c. xxxvii. 8i aliqoie teneat de nobis per feodifirmam ', vel per 
Kocagiam, vel per burgagium, et de alio terram teneat per servi- 
tium militare, nos noa habebimus costodiam haeredia sec terras 
Biute quae eat de feodo alteriua, occaaione illius feodi&rmae, vel 
socagii, Tel bargagii ; nee babebimua oustodiara illius feodifirmoe, 
vel aocagii, vel bargagii, nisi ipsa feodifirma debeat serritium 
militare. Noa non habebimus cnstodiam haeredis vel terrae ali- 
cujuB, quam tenet de alio per servitium militare, occiisione alicujoa 
parvae sergenteriae * qoam tenet de nobis per servitium reddendi 
nobis cultellos, vel sa^ttas, vel hiyoemodi. 

TXAHSLATIOK. 

Cliap. iv. The keeper of the land of such an heir, being within 
age, eball not take of the lands of the beir bnt reasonable issues, 
reasonable customs, and reasonable sei-vices, and that without de- 
etmction and waste of his men and his goods. And if we commit 
the oustod; of any ench land to the sheriff, or to any other which 
is answerable unto ns for the issues of the same land, and he make 
deEtruction or waste of those thiugs that he hath in custody, we 
will take of him amends and recompense thereof, and the land 

' By 3 Ednard I, oaip. 4S, it Is provided that if the guardian make a 
feoKDent of the land the heir can recover against both guardian and 
feoflba 1^ asaiza of novel diaaeiBio, and the guardian shall lose the custody 
of the land. If the guardian be other than the chief lord, he Is besides 
to be 'griavously punished b; the king' (aoit en grove peine deuTersIe roi). 

' See tbeee provisions re-enacted 3 Edward I, oap^ at. 

' 'Fee ftrm,' that ts, where a rent is reaerved to the grantor tii 
perpetuity out of the fee simple when it is granted sway. Sea Butler's 
note (5) to Coke upon Littleton, 143 b, and Blaolutone, iL 43. 

' As to petit serjean^ see above, p. 48. 
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CH. IIL Bh»U be committed to two lawful and discreet men of that fee, 
HRCT. I. ^lijch shall answer unto us for the isfmes of the aame land, or unto 
^ him whom we will assign. And if we give or sell to any man the 

custody of any such land, and he therein do make destruction or 
waste, he shall lose the same custody ; and it shall be assigned 
to two lawful &nd discreet men of that fee, which also in like 
manner shall be answerable to ns as afore is said. 

Chap. y. The keeper, so long as he bath the custody of the 
land of such an heir, shall keep up the bouses, parks, warrens, 
ponds, mills, and other things pertaining to the said land, with 
the iBsnes of the said land ; and he shall deliver to the heir, when 
be Cometh to bia full age, all his lands stored with ploughs, and 
all other things, at the least as he received it. All these things 
shall be observed in the custodies of Arclibisbopricks, Bishopricks, 
Abbeys, Priories, Churches, and Dignities vacant, which appertain 
to na, except this that such custody shall not be sold. 

Chap, xxxvii. If any do hold of as by fee-ferm, or by socage, 
or burgage, and he holdeth lands of another by knight's eer- 
vice, we will not have the custody of his heir, nor of his land, 
which is holden of the fee of another, by reason of that fee-ferm, 
socage or bui^gage ; neither will we have the custody of such fee- 
ferm, or socage, or burgage, except knight's service be due to us 
out of the same fee-ferm. We will not have the custody of the 
heir, or of any land, by occasion of any petit seijeanty, that any 
man boldeth of us by service to pay a knife, an arrow, or the 
like. 

It has already beea Been that till nearly the end o£ the 
twelfth century the right ot the lord to dispose of hia tenant 
in marriage applied only to female tenants. Glanvill does 
not speak of this right as a source of profit to the lord, but 
merely as a Eecnrity against the lord being obliged to receive 
the homage oE a hostile or unfriendly tenant'. That this 
was the origin of the practice appears clearly from the charter 
of Henry 1 ' ; nor could the lord arbitrarily refuse his consent, 
much less force his female tenant to marry gainst her will. 
In course of time, rights which were formerly baeed on purely 

' Bee above, CLsp. II. S 3 (4]. ' See above, p. 4a, nat« 3. 
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fends] principles were retained in an exaggerated form merely CH. III. 
because they became a eource of profit to the lord. In this ■■"■ '■ 
case the right to give consent to the marriage of a female _„ 
tenant developed into the right to tender a suitable match, 
not only to the female tenant, but also to the male tenant if 
under age, a claim for which no feudal justification existed^. 
The penalty by which the lord's rights were enforced was 
finally fixed by the subjoined provisioD of the Statute of 
Merton. 

MA.aNA Cabta (1115), c. vi. Haeredea mariteutnr absque dis- 
pamgatione, ita * tamen quod, anteqnnm contrahatur matrimonium, 
ottendatnr propinqnis de oonsaoguinitate ipsina haeredia. 

Statutk of Mebton, 20 Hen. Ill, c. vi. De haereJibus per 
parentea vel per alioa vi abductia vel detentis, ita proTisum est; 
quod quicDuque laicue inde convictna fuerit quod pneruin * sio mari- 
taverit, reddai perdenti valorem maritagii, et pro delicto corpus ejus 
capiatur et impriaonetur, donee perdenti emendaverit delictum, ai 
puer maritetur, et pmet«rea donee domino regi Batiafecerlt pro 
transgresMone ; et hoc £at de haerede infra quatuordecim annoB 
exist^nte. De haerede autem cum ait quatuordecim annomm vel 
ultra, usque ad plenam aetatem, si se maritaTerit sine licentia 
domiui sui, ut ei anferat maritagium suum, et dominua offerat ei 
ratiouabile maritagium ubi non dleparagetur, dominua suns tunc 
teneat t^mm ejus ultra terminum aetatis suae, scilicet vi^ti et 
unius anni, per tantum tempns quod poeut inde duplicem valorem 
maritagii recipere secundum aestimationem legalinm hominum, vel 
secundum qnod ei pro eodem maritagio prins foerit oblatiim sine 
fiuude et malttia, et secundum quod probsri poterit in curia 
domini regis. 

De dominis qui moritaverint illos quos habent in cuatodia villauis 
vel aliis sicut burgenaibus ubi diaparagentur ; si talis haerea fuerit 
infra quatuordecim anuoa, et talis aetatia quod consenlire non 
posait, tunc ai parentes conqnerantur, dominus ills amittat cus- 
t«diam uaque ad legitimam aetatem baeredis ; et omne commodum, 
quod inde perceptnm fiierit, convertatnr iu commodum ipsina qui 

> See abore, p. 40, note 4. 

' ThiB proviM is wanewliat significantly omitted in the Charter of laiti 
and mbaeqiient editions. 

* Notice the eztenaion to males. 
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CH III. infra aetat«m est, Beoundnm dispositionem et proritdonero pa- 
KKcT. I. rentum, contra dedecua ei factum. Si autem fuer'it qoatuordecim 
f ^- annorum et altra, qnod coQBentire poterit, et tali maritagio cou- 
senserit, nulla B«qnatar poena. 

c. vii. Si quia haerea cqjuBOimqiie fnerit aetatie pro domino sno 
BO noluerit maritare, uon compellatar hoc facere, sed cum ad 
aetatem perveneiit, det domino suo et satiafaeiat ei de tauto, quan- 
tum percipere posset ab aliquo pro maritagio, antequam terrani 
Buam recipiat, et hoc sire voluerit se maritare dve non ; quia mari- 
tagium ejus qui infira aetatem est mero jure pertinet ad dominum 
feodi*. 

Tbaksiatioh. 
MaokjL Cabta, chap. vi. Heirs shall be married without dis- 
paragement. 

Statute of Mbbton, chap. vi. Of heirs that be led away, and 
withholden, or married by their parents, or by other, with force, 
against onr peace, thus it is provided ; That wliatsoever layman 
be convict thereof that he hath so witbholden any child, led away, 
or married, he shall yield to the loser tbe value of the marriage ; 
aud for the ofFeuce his body shall be taken and imprisoned until 
he hath recompensed the loser, if the child be married ; and further 
until he hath satisfied our lord the king for tbe trespass ; and this 
must be done of an heir being within the age of fourteen years. 
And touching an heir being fourteen yeers old or above, unto his 
full age, if he marry without licence of his lord to defraud tiim of 
the marriage, and his lord offer him reasonable and convenient 
marriage, without disparagement, then his lord shall hold hig land 
beyond the term of his age, that is to say, of one and twenty 
yeans, so long that he may receive the double value of the marriage, 
after the estimation of lawful men, or after aa it hath been offered 
him for the said marrii^^ before, without fraud or collusion, and 
after as it may be proved in the King's Court And as touching 
lords which marry tbose that they have in ward to villains, or 
other, as bui^Bsea, where tbey be disparaged, if any such an heir 
be within the age of fourteen years, and of each age that he cannot 
consent to marrii^, then if hie friends complain of the same lord, 
the lord shall lose tbe wardship nnto the age of the heir, and all 
tbe profit that thereof shall be taken shall be converted to the use 
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of the heir being within Age, after the disposition and proTlsion CU. HI. 

of his friends, for the eliMine done to him ; but if be be fourteen sect. 1. 

years and above, so that be may consent, and do consent to inch i *• 
marriage, no pain shall follow. 

Chap. vii. If sn heir, of what age soever be be, will not marry 
at the request of his lord, he shall not be compelled thereunto ; but 
when he cometh to fall age, be shall give to bis lord and pa; hiin 
as much as any would have given him for the marriage, before the 
receipt of his land, and that whether he will marry himself, or 
not; for the marriage of him ^t is within age of mere right 
pertoineth to the lord of the fee. 

§ 4, Widow't Doteer. 

The additional provision made in the edition of 1217 to the 
provisions of the earlier issues of the Charter in respect of 
widows' rig^hts fixed the law of dower on the basis on which 
it still rests. The general rule of law still is that the widow 
is entitled for her life to a third part of the lands of which 
her husband was seised for an estate of inheritance at any 
time dnnng the matriage. At the present day there are 
neaoB provided' which are almost universally adopted, of 
barring or defeating the widow's claim. The general rule 
of law however remains the same. 

The history of the law of dower deserves a short notice, 
which may conveniently find a place here. It seems to bo 
in outline as follows. Tacitus noticed the contrast of Teu- 
tonic custom and Roman law, in that it was not the wife who 
conferred a dowry on the husband, but the husband on the 
wife K By early Teutonic custom, besides the bride-price, or 
price paid by the intending husband to the family of the 
bride ', it seems to have been usual for the husband to make 

' See 3 and 4 Wia IV, o. 105. 

' ■ Dotem non nxor marito,' sad maritus nxori offert.' Tac Germ, c iS. 
Doe in the Roman sense wm repretantad by the ' bder-floh,' or gift by the 
father of the bride to the intending hnaband — the muitagium of the later 
Isw. See above, p. loi, note 9. 

' SeeI>aw«of Ethelbert, 77; lDe,3i; Edmund, 1-4 ; Thorpe, Ana. Lawi 
and InaL, fol, ed., pp. 9, 53, 108. 
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C'H. III. giEta of land or chattels to the bride hereelf. These appear to 
*"'''■ '■ have taken two fonns. In Bome cases the husband or his 

fotber' executed before marri^^ an instrument called 'libel- 

lum dotis,' specifying tbe nature and extent of the property 
to be given to the wife. Many forms of this instrament are 
preserved. The gift is sometimes made to the wife npoQ con- 
dition that if there is no issue of the marriage the property is 
to return to tbe heirs of the husband, sometimes tbe full pro- 
perty is vested in the wife^. Another and apparently among 
the Anglo-Saxons a commoner form of dower is the ' morning- 
gift.' This was the gift which on the morning following the 
wedding the husband gave to the wife, and might consist 
either of land or chattels \ It seems probable that in early 
times, if there was nothing in tbe form of gift to the contrary, 
the wife might, notwithstanding the marriage, alienate the 
property so given to her *. This power of disposing of the 
dower, if it existed, bad ceased in Glanvill's time*. By the 
law as stated by Glanvill the mtm was bound to endow the 
woman /empore detponiationit ad ostium eeclegiae". The dower 
might be specified or not. If not specified, it was tbe third 
part of the freehold which the husband possessed at the time 
of betrothal. If more than a third part was named, the dower 
was after the husband's death cut down to a third. A gift of 
less would however be a satisfaction of dower. It was some- 
times permitted to increase tbe dower when the freehold 
available at tbe time of betrothal was small, by giving the 
wife a third part or less of subsequent acquisitions. This 
however must have been expressly granted at the time of 

' Hence probabl; the Bpeoiea of dower called in later timea ' ex assensa 

* See Ducuige, a. v. Dos. 

' MoTgon-gifa— pretinmTirglnltetia. 

* Kemble, Cod. DipL i. ex. Bj the Laws of Ethelbert (c, 8t) it vm 
provided that the morgeo-gifu ehoald devolve on the wife's petemal kin- 
dred if there were no issue of the marriage. 

* 'Tenetur quisque tarn jure eocleaiastico quam jure seculari sponsatn 
Buam dotare tempore despoDBationia.' QUnvill, lib. rL e. t. 
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betrothal. A wom&o could never claim more than bad been CH. III. 
grajited ad ottium eoeletiae. Dower too might be granted to '"^' *' 

a woman ont of chattels persoDal, and in this case she woald 

be entitled to a third part ^. In process of time however this 
species of dower ceaeed to be regarded as legal, and was ex- 
pressly denied to be Jaw in the time of Henry IV '. A. trace 
of it still remains in the expression in the marriage service, 
' With all my worldly goods I thee endow.' 

The proper remedy from the time of Glanvill, if the widow 
was wrongfally kept out of her dower, was by the real actions 
called the writ of right of dower, writ of dower, and of dower 
vnde nihil habet ; the last was only applicable when the widow 
was kept out of the whole of her dower. The first was ap- 
plicable when she was deprived of part, and the second in all 
other cases. These forms of real actions were reserved in the 
statute' by which most kinds of real actions were abolished, 
but had long fallen into disuse, before the changes in pro- 
cedure under the Judicature Acta, which superseded all the 
ancient forms of action. 

Magna Cauta (ed. 1215), c. vii. Vidua post mortem mariti 
Boi statim et sine difficultate aliqaa habeat maritagiam ', 
haereditatem suani, nee aliquid det pro dote sua, vel pro mari- 
tagio sno, vel haereditate sua quam haereditatem maritus sn 
ipsa t«Duerint die obitvB ipsiaB mariti, et nuineat in domo mariti 
sui per quadrs^ta dies* post mortem ipsius infra qnos assignetur 
ei doB sua. 

In the charter of iai6 are added the woi'da, — nisi prins ei das 
fuerit aesignata, vel nisi domus ilia sit castrum, et si de caatro 
receseerit, statim provideatur ei domus competena in qua posait 
honeste morari quoosqiie doB sua ei uaignetnr secundum qnod 
praedictnm est. 

And in the edition of 1317 thera is the further addition, — 
Asfiignetur antem ei pro dote sna tertia pars totins terrae mariti 

* OlanviU, lib. vi. c a. * Blackatone, ii, p. 134. 

* 3 and 4 Will. IV, e. 37, a. 36 ; and see 33 end 04 Tict. e. \a6, s. a6. 

* i. e. her estate in frank-mftrriftge (see above, p. loi, note i), 

* Called ' the widow's quiirantine.' Blackstone, ii, p. 135. 
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, eni qnae Boa fait in nta ena, nia de minoii dotata fuerit ad 
OBtJum ecclesiae. 

C Tiii, Nulla vidua distnngatnr ' ad se maritandam dmit 
Toluerit vivere aine marito, ita tamen quod securitatem faanat qaod 
se noD maritubit siae assensn noBtro, si de nobis tenuwit, rel sine 
assensa domini sni de quo tenuerit, ai de alio teuuerit 



Tbasblatioii. 
Chap. Til. A widow, after the death of her boabaDd, inecuitiDetit, 
and without asy difficolty, shall have her marriage, and her in- 
heritance, and shall give nothing for her dower, her marriage, or 
her inheritance, which her husband and she held the day of the 
death of her huaband; and she shall tarry in the chief house of 
her hnshand by forty days after the death of her hoeband, within 
which days her dower shall be asEOgned her, if it were not usigned 
her before, or that the boose be a castle ; and if she depart from 
the castle, then a competent house shall be provided for her in the 
which she may honestly dwell, until her dower be to her assigned, 
OS it ia aforesaid ; and she shall have in the meantime her reason- 
able eatovers of the commrai ; and for her dower shall be asdgned 
unto her the third part of all the lands of her husband which 
were his during coverture, except she were endowed of lesi at the 
church door. 

Chap. viii. No widow shall be distrained to give henelf in 
marriage, nevwthelesa she shall find surety that she shall not marry 
without our licence and assent, if she hold of oa, nor without the 
assent of the lord, if she hold of another. 



$ 5. Scatage and Aidi. 

Tymiag the Norman period a practice arose of making 

a composition in money for actual militaiy service. This 

was called scutage or escuage '. Madoz ' finds traces of 

' It Heems to have been the practioe for the lord to exact a fins on his 
female tenant's marriage, and sometimes to compel or distrain a widow to 
marry again in order to get the fine. See above, pp. 49, 84. 
' * The definite origin of ocntage is aagigned to the oocasion of the expe- 
' dition of Heniy II to Touloose in 1159. See Stubba, Conat. Hist. i. p. 456. 
' Hist. Ezch. ch. 16. 
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tim practice m eariy as the teign of Henry I. It became CH. III. 
veiy coniiaon in the reigos of Henry II, Richard I, and John. ■^" '" 

In the Dialogut de Seaccario (Henry II) icutagium is thus . 

described : Fit inierdum, ut immiaente t>el ingitTgeitte in regmint 
hoetium mackmatione decemat rex de tingulit feodit miiif-um 
ntmmam aliquam solvi, maream scilicet vel libram unam, ande 
tniliii&wi itipendia vel donaiiva tueeedattt. MavuU enim priti- 
ceps ttipendiariot quam domesiieos bellicu opponere ca»ibitt. 
Haec itague tvmma, quia nomitie tculorum tolvilur, tculagiuvi 
nuneupatuT ^. 

Every tenant in capile or immediate tenant of the Crown 
was bonnd either to supply the king with as many knights as 
he held knights' fees of the Crown, or to render an equivalent 
in money, the assessment of which mast have been more or 
less arbitrary before this proviBion of Magna Carta. The fact 
of the tenant ix eapite doing personal service in the king^s 
army, or paying or being duly charged with his escnage to 
the king, entitled him in his turn to escuage from his under- 
tenants by knight-service. Sometimes the amount so pay- 
able was fixed or ascertained in the charter of feo&nent. 
But in many cases the nncertainty of t^e amount most have 
been felt as a great grievance, and hence the importance of 
this provision of Magna Carta. The significance of this 
chapter in its bearing on Constitutional History does not 
concern us here. 

In the reissues of the Charter in the reign of Henry III 
the followiug articles were omitted. They were however 
revived by the Statute called 'Confirmatio Cartamm' (25 
Edward I). The statute of Westminster I {3 Edward I, 
c. 36) ascertained the amount of aids to be taken by mesne 
lords, and the Statote 25 Edward III, ch. 5, c. 11, fixed 
those to be taken by the king K 

Magna. Casta (ed. 1215), c. xii. Nullum ecuta^nm' vel 

> Stubbi, Select Cliartere, p. aol. 

* BlackHtane, ii. p. 65. See further tu to icntiige, below, { ii. 

* ScnUgium is properly dUtinguUhed from auxlliom ; Mmetimes how- 

K 2 
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CH. III. auxilium ' ponatur in regno nostro, niai per commune conailiiun 

SKT. I. regni nostri, niai ad corpus uoetnim redimendum, et primoge- 

' • nitam filium Dostrum mUitem faciendum, et ad filiam noatram 

primogenitam semel maiitandam, et ad baec uon Gat niai ra- 

tionabile auxilinm : eimili modo fiat de aaxiliig de civitate Lou- 

doniarum. 

c. XV. Nob non concedemus de cetero alicui quod capiat 
auxilium de liberie hominibas auis, niai ad corpus saum redimen- 
dum, et ad faciendum primi^enitum filium Buum militem, et ad 
primogenitam filiam suam temel maritandam, et ad hoec non fiat 
niHi rationabile auxilium. 

The text and translation of the statute 25 Ed. I. c. 6 * is as 
follows : — 

£. auei avoms grante pur nous e pur noa tieirs 
EveaqueB, .Abbes, e Priura, e aa autres gentz de seinte egliai 
Contee e Borons, e a tote la comniunaute de la terre, que mes 
pur nnle busoigue tieu manere des aides, mbes, ne prises, . de 
Dostre Boiaume ne prendroms, fors qae par commun assent de tot 
le Boiaume, e a commun profit de meiame le Boiaume, aauve lea 
auncienes aides e prises, dues e custumees. 

Moreover we have granted for us and our heirs, as well to 
Archbishops, Bishoi^ Abbots, Priors, and other folk of holy 
church, as also to Earls, Barons, and to all the communalty of 
the laud, that for no business from henceforth we shall take snch 
manner of aids, tasks, nor prises, but by the common aasent of the 
Realm, and for the common profit thereof, saving the ancient aids 
and prises due and accustomed^ 



^ 6. Forfeiture^. 

Maona Carta (1315), c. xxxii. Nos non tenebimus terras 
illorom qui convict fnerint de felonia, niu per onum annum «t 
nuum diem, et tunc reddantur terrae dominis feodomm. 

ever the -word is used In a Urge sense, m equiralent to an; payment 
assessed on a knight's fee, and so Inoluding aids. 

' See above, pp. 41, 83. 

' See the Statutes Revised, and ed. vol i. p. S5> 

> See above, p. 91 
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Chap, xxxii. We vill not hold the lands of them that be convict 
of felony but one year and one day, and then those lands shall be 
delivered to the lord of the fee. 



§ 7. Alienation '. 

Magna Carta (1317), c. xzzix. Nallns liber homo de cetero 

det amplios alicoi rel vendat de terra ana qoam at de reeidoo 

terrae suae possit snfficienter fieri domino feodi eervitiam ei de- 

bitnm quod pertinet ad feodum illud. 

TaAssLATioir. 

Chap, xxzix. No freeman from henceforth shall give or aell any 

more of his land, but so that of the residue of the lands the lord 

of the fee may have the service due to him which belongetb to 

the fee. 

§ 8. Mortmain *. 

Uagma Cakta (1217), C. xliii. Non liceat allcui de cetero 
dare terrtun suam alicui domui religiosae ita quod illam resumat 
tenendam de eadem domo. Neo liceat alicui domoi religiosae 
terram alicnjns sic accipere qnod tradat earn illi a quo earn rece- 
perit tenendam. Si quis autem de cetero terram suam alicui 
domui religiosae sic dederit, et super hoc conTincatur, donum saum 
penituB casEetur, et terra ilia domino suo ilHus feodi incnrratar. 

Tbakslatiok. 
Chap. :iliii. It shall not be lawfnl from henceforth to any to 
give his lands to any religions house, and to take the same land 
again, to hold of the same house. Nor shall it be lawful to any 
house of religion to take the lands of any, and to lease the same to 
him of whom they were received to be holdeu. If any from hence- 
forth BO give his lands to any religions house, and thereupon be 
convict, the gift shall be utterly void, and the land shall accrue to 
the lord of the fee. 

' For the meaning of this enactment and the history of the law of 
alienation, s«e below, i 14, and Chap. IV. { 5. 

' For the law of mortmain and the constnietion of this enactment, see 
below. Chap. IV. t a. 
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§ 9. Itigktt cf the Lord cf a Manor over the Watte *. 

Statute of Mbbtok, ao Henry Xti, c ir. Item qois molti 
magnatea Angli&e, qui feoffiivcrint milites et libera tenentea buos 
de parvis tenemeutis in magnia moneriia rois, qnesti faerunt qaod 
commoduDi suom facere non potaenint de residno manerioram 
roorum, aicut de Tastis, boscii, et postaris, qaam ipat feoffati 
habeant sufficleaiem pasturam, quantam pertinet ad tenementa 
Boa : ito proviaun eat et conceasoin, quod quicunque hi^osmodi 
feoffati asaisani uorae dkacBmae deferant de cmnmunui pasturae 
Boae, «t conm juaticiia recognitum fuerit quod tautam paBtarBin 
habeant quantum eofficit ad teuem^^ sua, et quod babeant 
libenim iugreBSum et egressum de tenementis aiUB usque ad pas- 
turam suam, tunc inde aint cont«nti, et illi de quibna conquerti 
liiertnt recedant quieti de hoc quod commodum saum de terris, 
vsatie, boscis, et paetum fecerint. Si antem dixerint quod auffi- 
cientem paaturam non habeant, rel anfficientem iugreasnm Tel 
egressum, quantam pertinet ad tenemeuta aua, tunc inquiratur 
TeritaB per aaaiGam. Et per a8sisam recognitum faerit, per eoadem 
quod in oliqiio fuerit impeditua eorum ingreasua Tel egressas, Tel 
quod non habeant enfficientem pasturam et sufficlentem iDgreaanm 
et egresaum aicut praedictom est, tone recupereut aeisinam suam 
per visum jnratorum : ita quod per diacretionem et aacramentnm 
eomm habeant conqnerentea auScientem pastumm et auflScientem 
ingreaaam et egreeanm in forma praedicta; et diBEeieitores siut in 
miaericordia domini regia, et dampna reddant aicut reddi debent 
ante provisionem istam. Si autem recognitum fuerit per asBiaam 
quod qoerentes sofGcientem habent paaturam, cum libero et suffi- 
cientt ingresBu et egresan ut praedictum eat ; tunc licite laciant 
alii commodnm auum de reeiduo, et recedant de ilia aasiaa quieti*. 



SECTION II. 

iEXTKACTS PBOU BsACTOIT. 

§ 10. Growth vf Judiciary Imk. 

The following passage, taken in connexion with the extract 
from OlanviirB preface given in the last chapter (§ 1}, illus- 
trates what has been said above as to the development of the 
' law at this period bj means of recorded judicial decisions. 
■ See below, { 18 ». ■ For the trauBlation, see below, p. ao& 
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Hbnwci DX Bbactok, Be Legibut a Consuaudimbus * 

Angliae. 

Lib. i, Fref. Cum aotem fers ia ommbas n^onibos ntantar 
Ic^ibus et jon soripto, aoU AngUa usa est in Bids finibua jure non 
scripto et ccosnetndiiie. In ea qnidem er non Bcripto jtu Tenit 
quod neiiB comprobavit. Bed abBOrdam bob eiit l^es Anglicanas 
(lio«t tMm scriptaB) l^as appellare, ciud Ugis vigorem babeat, 
quioqoid de eotuilio ot de oonsenan magnatum et rei pabUcoe 
commiini sponsione, aiictoritat« regis sive principia pcaecedent«, 
juBte fuerib defisitum et approbatom. Snnt anten in Anglia 
Gonsnetudinea plorea et diTsraae Beenndnm dtreraitatem loconun. 
Habeat enim Anglici pinrima ex conauetadine qoae non habeat 
ex lege, eicut in dirersis eomitatibua, civitatibaa, burgia et villia, 
abi semper inqnirendam «it, quae sit iUios loci conaaetudo, et 
qnaliter tttautur conBUetodine qui conauetudinea allegant'. Cnm 
autem hujuanxtdi le^ea et conauetudinea per innptentea et minua 
doctos, (qni cathedram judicandi aacendnnt antequam leges didi- 
ceriat,) saepina trabantur ad abusum, et qui atant in dubiia et in 
opinionibuB multotiens perveriuntur a majoribus, qui potiua pro- 
prio arbitrio qaam legum auctoriiate caueas decidunt, ad iustrnc- 
tionem saltern minorum ego Henricus de Bracton animum erexi ad 
Vetera judicia juatorum peracrutanda diligenter, non sine vigiliis 
et labore; &cta ipsorum, conailia et reaponaa, et qulcquid inde 
notatu dignnm inveni, in unam summam redigendo, aub ordine 
titnlornm et paragrapboram (sine melioris aenteotiae praejudicio) 
compilavi, seriptnme aaSSn^o perpetuae memoriae conunendanda. 

TSANBI-ATION. 

Whilst almoat all otber countriea are governed bj ordinaBces in 
writing and written lav, in England alone the law and cnstoma 
prevailing throughont the country are unwritten. In England 
indeed tbe law which baa no written origin is that which uaage 
has eetablished. But it will not be prepoBterona to give to tbe 
laws of Bngliind, unwritten though they be, the name of laws, 
because whatever has been ri^tfully laid down and approved on 
the initiation of the royal authority, or that of tbe chief of the 
state, acting on the advice and assent of the chief men and tbe 
general approval of the community, possessea tba force of law. 
But in England there are many and diverse cuatoma varying in 
different places. For tbe English enjoy much by custom which 
' As to local custom, eee above, pp. 68, 74 ; below. Chap. T. f 6. 
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<. }I. III. they do not enjoy by law ; as for instance in diffiTent counties, 
sicT. II, cities, boronglis, and townshipa, where it is always neceeaary to ask, 
i ^^- what the custom of that place ie, and in what manner those who set 
' " up the cnstom can show that they have ezercieed it. Since how- 
ever these laws and cnstomB are frequently pervei'ted by foolish 
and ignorant pereons, who ascend the seat of judgment before they 
have learned the laws, and inaamnch as those who are doubtful 
and fluctuating in iheir minds are often swayed by their elder«, 
who decide cases rather by their own arbitrary sentiments than by 
the anthority of law, for the purpose of educating at least the 
younger generation, I, Henry de Bracton, have roused my soul to 
the diligent examination of the judgments of just men, not without 
nights of tabonr and much toil ; I have brought together their acta, 
determinations, and opinions, and whatever else I found worthy of 
note in their proceedings, under one general treatise, ranking the 
various divisions under titles and paragraphs, without pn^udice to 
any better opinion, so that by the instrumental ity of writing tbey 
may be handed down to an everlasting remembrance. 



§ II. Tenuret. 

The following extracts give the outline of Braeton's division 
of Tenures, Tenures noiv f&ll into two great cla^Bea, There 
had always been a distinction in point of fact between the 
holding of land hy a freeman and the beneficial enjoyment of 
land permitted to the non-free. In Braeton's time freehold 
tenure or the holding of land by free services had come to be 
opposed to the holding of land by non-free services or services 
unworthy of a freeman. What was formerly a distinction 
principally afFecting the status of the holder comes now to be 
T^arded as the basis of two different classes of rights of pro- 
perty. Dealing first with freehold tenures, Bracton proceeds 
to enumerate their principal cUssee, — knight-service, grand 
serjeanty, socage, and tenure by nneertaia bat non-militaiy 
services. The nature of the tenare depends on the service to 
be rendered in respect of the land The following passages 
seem to lead to the following principal conclusions, 

(i) Where land is held of a mesne lord by knight-service 
the actual military service is due, not to the immediate lord, 
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bnt to the king'. The only exception to this rule seems to CH. III. 
hare been when the lord went with the king in propria penoua, '**^' "• 

The theory seems to have been that for every knight-'s fee .' 

the service vniia tnilitit for forty days in every year, if called 
upon, or Bcatage in lien thereof, was due to the Crown *. 

{2) Where military service is thus due to the king the 
tenure is knight-service, and the lord enjoys the valuahle 
incidents of wardship and marriage. 

(5) No services of whatever character rendered to the lord 
in his private capacity are sufficient, according to the hetter 
opinion, to give the tenure the character of tenure by knight- 
service, and consequently to cause the incidents of wardship 
and marriage to attach. The services must he 'propter 
exereitum regit et patriae tuitionem.' In the caee of freehold 
tenure where no military service is due a further distinction 
arises between tenure by uncertain services to be rendered 
to the lord, and socage tenure. These however probably 
were generally confounded together', and the distinguishing 
characteristic was evidently the one of most practical im- 
portance, — whether the lord was or was not entitled to 
wardship and marriage. 

(4) Whether the land was held by knight-service or other- 
wise was a question of evidence to he decided first by reference 
to the charter by which the land might be burdened with 
military service or its equivalent, although it had been pre- 
viously free from burdens, or freed from them, although 
previously so burdened : or if the charter was silent, regard 
must be had to the character and amount of the services 
customarily rendered in respect of the land in question, or 
of land in its neighbourhood. When, as was usually if not 
always the case {except with t^ king's own immediate 
tenants), no actual military service was rendered to the king 

' See >boTe, p, 35. 

■ See Coke upon Littleton, 69 a, and Mkdn, HlBtorjt of the Exchequer, 
ebap. zri ; above, p. 131, and p. 61, note 3. 

* littleton ezprenly deelares (a. 1 18) that ereiy tenure that U not a 
tenure in chiralrj ia tenure in aocage. 
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OH. IIL by any one in respect of the land bdd by tnigbt-service ', 
SETT. u. gi^t^g^ ffSB p^i^ jjo ^g bing ui Hcu theiw^, to the amount 

' assessed by the great Council, by his own immediate tenants 

by knight-service, whether such tenants were actually in 
possession of the land or not. It further apfeaia that if 
a mesne lord went with tlie king to war or made satisfaction 
to the king in any manner in respect of such service, he in 
his turn might esaot ecutage from his tenants by knight- 
service to the amount afisessed by the great Council, provided 
no tenant had either by himself or by deputy rendered actual 
service with the king in respect of the knight's fee for which 
the scntage was claimed '. 

Lib. iv. c. a8. fol. 307. Item dicitur liberum tenementum, ad 
differcntiEtm ejus quod eet villenaginm *, quia tenementorom aliud 
liberum aliad vUleoagiura. 

Item liberomm aliud tenetar libere pro * homagio et eervitio 
militari, aliuU in libeio boc^o cum fidelitate tiuitum, vel cum 
fidelitate et homAgLo secundum quosdam. Item liberorum aliud 
pura et libera et perpetua eleemosyna', quae quidem sunt tam in 
bonis hominiim quam iu bonis Dei; quia dautur qou solum Deo 

' In proiwas of time a distinction seems to liare arisen between the 
liability of tenants who held of the king u( di conma (that is, where the 
lands had actually been or were suppoeed to have been granted by the 
king or one of his predeaeaaors to the tenant or his aooMtor), and that of 
tenants who held of the king uf d* Korum (that is, where the king was 
temporarily or permanently entitled to the seignory in his eapaoity aa lord 
paramonnt byrirtiM of eaobeat, wardship, Ac). The former olsas aocm to 
have been considered to be striotly bound to pemnal attendance oa the 
king, the latter not Hadox (Hint, of Ezohequer, p. 454) gives two 
inataaces in the reign of Edward II of tenants holding uf iff Aoruira claiming 
on tbat ground eiemption from personal serrice. 

' A ftirther exception ooonrrod where the seignory of land, the tenanta 
of which had not been aocuatomed to render military service, was granted 
by the king to a person to be held of the king by knight-serrioe. In that 
case the grantee would be booad to render aont^e, but could not ia bis 
turn exact it fh>m bia t«nantB. See the case of Boger de Sumervill, a^ 
Henry III, Madoi, History of the Exchequer, p. 471. As to scutaga 
generally, eee Fitzherbert, Natura Brevium, 83, 84 a ; Wright, Tannres, 
p. lao ; Hadoz, Hist, of Exchequer, b, xri ; Coke upon Littleton, 7a b. 

' For the meaning of villenagium in Bracton, see | 13. 

* The land is to be held in return ftir, i.e. by homagv and aervlM. 

• See above, p. 38. 
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«t tali Mcleeiu, wd ftbbatibus et prioribae ibidem Deo eervieD- CH. III. 
tibiu. It«m eat teuemantum datum in liberam eleemosy&Eim 
notoriboe eccletdAnim, qaae pvr& est et libera et magia libera 
et pnrft, nna quae datnr ecclesiae nomine dotis in dedicatione et 
alia quae datar post dedicationem. 

Lib. ii. e. 16. toL 37. Item pot«rit qnis fitoflari ab alio per 
diveraa geoera servitiorum facienda, scilicet per serritiinn oniua 
denarii, et reddendo scatagium, et per Beriantism onam vel plures. 
Et unde si taotum in deuariis et sine acatagio vel Beriantiia', vel 
si ad duo teneatur sab di^jonctiooe, soilioet ad certam rem dandam 
pro oaud aervitio ^el aliquam summam m denariie, id tenementom 
dici poteet soca^um*. SL aatem supersddat acutagium et ser- 
vitiiun regale licet ad unum obolum vel seriantiam, eecundum 
quod auperiuB dictam est, illud dici poterit (eodam militare. 

Lib. ii. c. 16. fol. 35 b. Item sunt qoaedam aervitia quae per- 
tinent ad dominnm capitalem, et quae causistiint in factiooibua, et 
fiuDt ex consuetodine, de termino in terminom, et de quibua oportet 
quod fiat meotio in Bcriptora', et sUoquin peti non potenmt, ut bl 
dicatnr 'et facieudo inde sectam* ad curiam domiui sal et baere- 
dnm anorom de quindeoa in quindenam, vel de tribus aeptimatiia in 
tres eeptimanae, quolibet anno de termino in terminum.' Item 
' faciendo inde tot amras, et tot messonta, tot lalcationea,' et quae 
omnia pertiueut ad dominos feodi ex tenemeutia aio datia liberis 
hominibuB, et proveniunt ex tenementia, et dici poeeunt feodalia 
sive praedialia aervitia, et son personalia, niai ratione praediorum 
et tenemeutomm. Itt^m poterit quia feofiare alium per seriantiam, 
quae quidem multiplex ease poterit, et unde quaedam pertinent ad 
ipaum dominum feoffautem, et quaedam ad ipeum legem, ut ai 
dicator, per aerritium equitundi cum domino euo vel domina, qui 
proprie dicuntar RodJadghtea, vel per serritia tenendi placita 
dominorum saorum, vel portandi brevia infra certa loca, vel paa- 
cendi leporarioa et canea^ vel mutandi avea, vel iaveniendi arcus 
et sagittas, vel portandi ; et de iis teriantiis non potent certua 
Dumerus comprebendi. £t hujuamodi servitia omnia dici poasunt 
intiinaeca, quia in tdurtia et inatramentie aunt exprimenda et 

' The tenure of grand teig«antj was aanallj', though not aXwkjb, free 
from Uabilit; to aeutage. tUdox, Biat. Each. zvl. p. 45a. 

* See «bov«, p. 46L 

* That ia. In the writing which ia tbeevidenoetrftbegnmt; see below, 

' Suit, ■ttondtno. 
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CH. Id. dominis capitalibus remanebont. Et cum propter exercitum regis 
■Eirr. II. f^ patriae tuitioDem non fiuat, ideo ex talibua serritiifl nullum 
' ' compet«re deberet marita^^ium, sec caatodia domino capitali, non 
raagia qnsm de aocag^o. Contrariam autem habetar de quadam 
Abbatisfa de Berking inter placita quae Beqnuntur r^em ' anno 
r^ni regJE Henrid . . . coram W. de Baleighe, et quae recaperavit 
cnatodiam et niaritagiom de haerede cujoedam teoentis eni, qui 
tenebat tenementum auom in manerio de Berking per eervitinm 
equitandi cum ea de manerio in manerlum; quod qnidem ^tepha- 
nuB de Segrave non approbavit. 

Sunt et alia genera semntiae quae ad dominum capitalem non 
pertinent, aed ad dominnm r^em, pro exercitu regie ad patriae 
tuitionem vel defensionem, et bostium deprehengionem ' : ut ai 
quia ita feoSatus fnerit acilicet per aeriantiam inveniendi domino 
regi unum bomtnem vel plores, ad eundum cum eo in expeditionem 
ad exercitum, equitea vel peditea, cum aliquo genere armoram, et 
ex tali aeriaotia competit domino cxpitalt sire de domino rege 
tennerit, aire de alio, cuatodia et maritagium haeredia, quod qni- 
dem non esaet tenendum in casibua praedictia. Illud idem ser- 
vatnr, si quia teneat per aervitium iuTeniendi domino regi certis 
locia et certis temporibna unum bominem, et unnm eqnum, et 
aaccnm cum brochla pro aliqua neceaaitate rel ntilitate exercitum 
BQum coDtingente. 

Item aunt quaedam aervitia quae dicuntur fonnaeca, quamvis 
aunt in cbarta de feofiameotia expressa et nominata, et quae ideo 
dici poEsunt foriuseca, quia pertinent ad dominum regem, et non 
ad dominnm capitalem, nisi cum in propria peraona profectua fuerit 
in aervitio, vel niei cum pro servitio auo satiafecerit domino regi 
qnocumque modo, et finut incertia temporibna, cum caaua et 
neceaeitas evenerit, et varia babent nomina et diversa. Quan- 
doqne enim nominantar fonnaeca, large anmpto vocabulo, quoad 
aeiritinm domin! re^a, quandoque scutagium, qoandoque aervitium 
domiui regia, et ideo forinaecum dici poteat, quia ait et capitur 
foria sive extra aervitium quod ait domino capitali. Item scu- 
tagium, qnod talis preatatio perUnet ad scutum, quod asaumitur 
ad aervitium militare. Item dicitur regale aervitium, quia apccia- 
liter pertinet ad dominum regem et non ad alinm, et secundum 
qnod in Conqueatu fuit adinventum', et bujusmodi aervitia per- 
> The King's Beacli was that branch or department of the Curia Hegia 
vrhioh wu not fixed at Westminster, but which, in tbeor; at least, 
followed the king wheresoaver ha mi^t be in England. Thia waa the 
proper style of the Court up to November t, 1875. 

' See above, p. 36. * See above, Chap. I, oect. ii, } i. 
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solvnntur ntione tenementoiimi et Hon personanini, quia ex t«ue- CH. III. 

mentis proTemunt. Et quia tale Bervitium forinsecum '"^^ ■■■ 

noD Eemper manet eab eadem quantitate, eed quandoqne pra«fltatur ^ ^'' 
ad plus, quandoqae ad minus, Ideo de qnalitate regalia Bervitii et 
quantitate fiat Dieutio in charta, ut teneos certain tanere possit 
quid et quantum persolvere tcneatnr: qnod quidem dici poterit de 
sectis, qooe pertinent ad dominam capitalem, cum possint ibi varia 
et diversa tempora denotari, de quibus fit mentio aupra. Sed si 
sic dicatnr, ' reddendo inde per annum tantum et faciendo tales 
aectas pro omni servilio, excepto regali servitio,' rel ' salvo foriu- 
eeco,' tone videndum erit imprimis si feodum illud in ipsa dona- 
tione forinsecum debnit ab initio vel nan. Si autem nullum debait 
ab initio, nee sit certnm forinsecum in charta expressam, nonquam 
praestabitur, nee peti poterit propter incertitudinem. Si autem 
ab initio nullum, sed in ipsa donatione convenerit quod detur aca- 
tagiwtt, et in charta exprimatur certtim, erit omniuo praestamtum. 
Et sicnt poterit donator liberias donare qonm ipse tenuerit, et 
onerare seipsum et haeredes suos erga sues feoffatores, ita poterit 
Euum feofiatum onerare ad plura eerritia et ad alia, qnam ipse 
teneatur feoffatori suo. Poterit enim de Eocagio facere serritium 
militare, et e eonvereo, si ita convenerit ab initio inter ipsum et 
feofiatum suum. Sed quid si feodum feofiatoris non debeat forin- 
secam, et donator dederit pro forinseco, tunc refert ntrum certom 
et expressum tcI non. Si autem incertnm, tunc tale quid peti 
non poterit; ei autem forinsecum debuit ab initio, eed tamen in 
charta donatoris non exprimatur certum, videtur prima facie qnod 
peti Bon potest. Sed revera sic erit intelligendum, quod tale et 
tantnndem praestaudum sit quantnm praestant alii qui tenent 
tenementa in eadem villa et de eodem feodo per servitium milt' 
tare. 

Translation. 

Book IT. chap. aS. fol. 207. Meiition is sometimes made of a Jtm 
tenement by way of distinction from that which is held in villen- 
age, for of tenementfl some are free and some are villein tenements. 

Also of free tenements some are held freely by homage and 
military service, some are held in free socage by fealty alone, or, as 
some say, by fealty and homage. Also of free tenements some are 
held in tJmolate and free and perpetual alms ; these indeed are as 
much the property of man as of God, for they are ^ven not only 
to Qod and to anch a Church, but to the abbots and priors who 
there serve Ood. There is also the tenement which is f^ven by 
tba tenure of free alms to the rectors of ohnrobea, of which tlten 
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CH. m. are two kinds, one more absolote and free ib»a tbe other. One is 
SECT, a, given b; way of endowment »i the dedication of the obnrch, and 
i 1^ the other after dedication. 

Book ii. chap. 16. fol. 37. Also a person may be enfeoffed by 
another to hold by renderii^ different kinds of serricefl ; for 
instance by the service of paying one penny, and rendering ecntage, 
and by one or more kinds of personal serrice. Hence, if the 
Eerrice consists only in paying money, and there be no scntage or 
BCijeanty, or if the tenant be bound to two different thinge dis- 
junctively, for instance to give a certain thing in lien of all 
service, or a certun sum in money, in that case the tenement may 
be called a socsge tenement. If however there be in addition 
Bcatage or service due to the king, even to the amonnt of no more 
than a halfpenny, or aeijeanty, the tenement in that case may be 
called a military fee. 

Book ii. chap. 16. fol. 35 b. Alao there are certain services 
belonging to the chief lord which consist in the performance 
of certain duties, and are rendered according to custom at 
fixed times, and it is neceEsary that mention should be made 
of them in the charter, otherwise tbe lord will not be able to 
enforce them. For instance, if it be said ' and by the service of 
rendering for tbe said land suit to the court of the brd and bis 
heirs every fifteen days, or every three weeks, in each year at 
fixed times.' Also ' by rendering therefor so many days' plough- 
ing, reaping, or mowing.' All such services accrue to the lords of 
the fee from tbe tenements given under these conditions to free 
men, and issue from the tenements, and may be called services 
appertaining to the fee or to the land, and not personal eervices 
otherwise than in respect of lands and tenements. Also one may 
enfeoff another by services which may be of various kinds, and of 
which some belong to the lord who enfeoffs, and some to the king, 
u if the words are 'by the service of riding with his lord or lady, 
(tbeae tenants ire properly called Bodknights), or by the services 
of holding the pleas of their lords, or of serving writs within 
certain limits, mc of feeding greyhounds or other dogs, or of caging 
hawks, or of finding bows or arrows, or carrying them,' and of 
these services no definite catalogue can be made. Services of this 
kind may all lie called 'intrinsic,' because they must be expressed 
in charters and deeds, and then they will enure to the benefit of 
the obief lords. And when they have no relation to tbe royal 
army or the defence of the country, it follows that no right of 
marriage or wardship ought to accrue b> the chief lord, any mott 
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tluD in the cue of a Bocag« tenement. Bat the contnrf was held CH. III. 

in the King's Bench in the year of King Henry before W. de "^- "• 

BaJdgh in the case of the AbbeaB of Berking, who reooTered ward- ^ ' 
ship and marriage fnun the heir of one of her tenants who held his 
tenement in the manor of Berking by the service of riding with 
her from manor to mancK'. This decision however was dieapproved 
of by Stephen de Segrave. 

There are two other kinds of services which belong not to the 
chief lord bnt to our lord the king, for the sake of the king's army 
in order to preserve and defend the kingdom and defeat its 
enemies. As if any one be mifeoffed as follows, that is to say by 
the eervice of finding for oqt lord the king one or more men, to 
march with him oa an expedition as part of his army, whether aa 
foot or horse soldiers with any kind of arms. From such service 
there accmeB to the chief lord, whether he hold of our lord the 
king or of any other lord, the warddiip ami marriage of the heir, 
which ought not to be so held in the iuBtances above given. The 
same conteqaence follows if any tenant holds by the service of 
finding for onr lord the king at a certain place or time one man, 
or one horse, or a bag with a fastening pin for any necesssiy or 
useful purpose connected with the army. 

Also there are some Eervices which are called ' extrinsic,' 
ahhongh they are expressed and specified in the charter of foofi'- 
ment ; thete may be called ' extrinsic,' for the reaaon that they 
appertain to oar lord the king and nnt to the chief lord, unless 
when he has himself in his own person gone forth on military 
service, or unless when he has in any manner made satisfaction to 
onr lord the king for his services. These services are rendered 
at times not fixed, when occasion or necesuty arises, and th^ 
have various and difierent names. For sometimes they are called 
'extrinsic,' the word being taken in a large sense as regards the 
service of our lord the king, sometimes they are called 'scutage,' 
sometimes ' rc^&l service,' and the service may be called ' extrinsic ' 
because it is rendered and received outside or beyond the service 
which is due to the chief lord. It may also be called ' ecub^^ ' 
because the rendering such serriae belongs to the shield or scutum 
which is used for military service. It is aho called ' royal service ' 
because it specially belongs t» our lord the Idng and to no other, 
and is in accordance with the practice introduced at the Con- 
qneet, and servicee of this kind are rendered in respect of tene- 
ments and not of persona, because they issue out of tenements. 

And because such extrinsic service does not always remain 

the same in amount, but sometimes is rendered to a less, Bometimes 
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CU. IIL to a greater amount, therefore mentioa ehoald be made in the 
wcT- "• charter concerning the quantity as well at the quality of the rojal 
* ^'- service, bo that the tenant may be able to know for certain what 
and how much he is bound to render; and thia indeed may be aaid 
of the anit of court which belongs to the chief lord, since in the 
charter various and different times may be expi-essed concerning 
winch mention has been made above. But if the words run thus, 
' By the service of rendering for this tenement by the year so 
mnch, and performing such suits of conrt in lieu of all service 
excepting royal service,' then it will have to be seen in the first 
place whether from the ft»e compriMd in the gift there was 
originally due extrinsic service or not. If there was no such 
service due originally, and there is no specific mention of extrinsic 
service in the charter, it shall never be rendered, nor can it bo 
demanded by rearan of uncertainty. But if there was originally 
no eitrinsio cerviee, but it has been agreed in the gift itself that 
Bcntage be rendered, and a definite amount of service is fixed iu 
the chatter, it shall assuredly be rendered. And as the donor 
may make a gift on terms more free than those under which he 
himself holds, and burden himself and his heirs as regards his 
feoffors, so he can burden his feoffee with a greater number and 
variety of services than those by which he is bound towards hie 
feoffor. For he may make the teunre of the land military instead 
of socage, and the contrary, if this baa originally been i^preed 
between himself and his feoffee. But what if the feoffor's fee 
ones no extrinsic Ecrvice, and the donor has made the gift in 
consideration of extrinsic service ? The important question then 
is whether there is or is not A definite and express mention of 
extrinsic service in tbe gift. If the words are nncertun, tlien 
nothing of the kind can be demanded, if however extrinsic service 
was originally due from the tenement, bnt nevertbeleas there is no 
definite mention of it in the charter, it appears prima faeit that 
no such service can be demanded. Bat in truth it mnet be under- 
stood thus, that service is to be rendered of the nature and amount 
which others render who hold tenements in the some township and 
of the same fee by military service. 

1^ 12. A Common-Law Conveyance of a Freehold EtUUe. 

(l) A Charter ofleoffnmt. 

The ordinary mode of granting an estate of freehold was by 

the process called a feoffment. A feoffment, as has been seeii^, 

' See above, Chsp. I. sect. iii. \ s. 
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coiiBiets of two parts. There moBt be (1) words of donatioa CH. III. 
expressing the nature and extent of the interest to be taken 
by the feoffee, (2) livery of seisin, the ceremony fixed upon by 
law as that which is essential to pass the seisin, or possession 
as of freehold, from the feoffor to the feoffee. 

The following extract is the specimen Bracton gives of 
a charter of feoffment. Though it was by no means neoesBary 
that the words of donation should be embodied in writing, it 
was usual, for the obvious object of preserving evidence of the 
grant, that a charter or deed of feoffment should be executed. 
Writing was first made essential to a feoffment by the Statute 
of Frauds ^. 

B&ACTON, lib. ii. c. 16. fol. 34 b. Fit autem donatio in scrip- 
turn per htiec verba. Sciaot proesent^s et futnri quod ego talis 
dedi et conceBsi et hac praesenti cbarta mea coofirmavi tali, pro 
faom^o et Bervitio suo, tantain terrani cum pcrtineutiis in tali 
villa habendam et tenendam tali et bHeredibus soia (genera- 
liter vel cam coarctatione baeredum*) .... vel asaignatis' 

libere et qniete reddendo inde per annum tantum ad certos 

terminos tales, et faciendo inde talia servitia et tales conauetudines 

pro omui aervitio consuetndine seculari exactions et de- 

manda, (per qnam generalitatem videtur expreaae remittere omnia 
alia aervitia, consuetudines, et demandas aecolares, quae ad domi- 
num pertinent de teaemento, licet hoc in cbarta exprease non cou- 
tineatur). 

TBAtrSIiATlON. 

A gift in writing is made by the following words. ' Know all 
persons now and hereafter that I, A. B, have given and gruited 
and by this present charter of mine bava confirmed to C. D. in 
return for hu homage and service ao much land witb its appur- 
tenances in euch a township to liave and to hold to C. D. and 
hia heirs ' (either generally or witb aoma limitation of heirs) 
'or Bsaigna, freely and peaceably, rendering for tbe aame so 
much by the year at such nnd sncb fixed terma, and performing 
for the same auch aervices and such cuEtome in lieu of all service 
custom secular exaction and demand,' by which general expression 

' 09 Car. II, c. 3. 

■ See below, Chap. IV. { 3. 

* For the etteot of these words see below, f 14. 
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CH. III. it appears that all other Berricea cuEtoma and eecnlar demands 
atnr. n. ^bjch belong to the loid from the teaemeut are expreasly released, 
* '" ■ although no express words to this effect ore contained in the 
charter. 

(a) Livety of Se!«i». 

It is doabtful whether the doctrines relating to livery^ of 
seisin are mere applications of the ralee of the Civil Law, or 
whether they are derived from primitive costome, of which the 
uialogous rales of Roman Law may tfaentaelvee be a develop- 
ment. Whatever may be the origin of the notion of livery of 
seisin', the following passage shows that the rules of Roman 
law were ^plied to define and regulate the doctrine. Bracton 
here imports certain principles from the civilians, especially 
from Azo *, bearing on the theory of possession, and applies 
them to the doctrine of livery of seisin, which was the appro- 
priate mode of transferring a freehold interest in lands from 
one person to another. 

In order to acquire po»»e»»io two elements are necessary : 
(i) the consciooaneas of actual or possible physical control 
of the thing which is the subject of acquisition ; (2) the 
aitimui tibi iabeadi. The requisites for the acquisition of 
pottetgio were to this extent common with the requisites for 
acquiring property by traditio or deliveiy ; and the application 
of these roles gave rise to the feudal notion of investiture ', — 
the clothing the donee with the actual posseesion of the land 
the subject of the grant. 

Since, as has been seen, freehold interests were formerly 
the only interests in land known to the law, a grant of land 
is aynon3anons with a grant of a freehold interest in land, and 
the doctrines of Roman law as to conveying things movable 

' It U probably Oennanio. Bae Pollock and UaitUnd, But. of Enfr 
Iisw, li. p. 84. 

* See Oiiterbock, H. de Bracton and aein VerhiltnUB mm Bfimlschen 
Seobte, pp. 59-70, aod compare with the whole of the following extract 
the title in the Digoet De Acquireadft vel Amitteiida Foaaeiaione, lib. xli. 
tit. ii. 

' See Spelnun, mb voce. 
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by fraditio, sod things immovable by allowin|^ the donee to CH. III. 
enter on the vacant possession, gave rise to the principle that "^"^^ '"* 

for passing a freehold interest in lands a ceremony waa 

necessary by which the possession of the land itself should 
be given to the donee. This was livery or delivery of the 
sdsin or possession of the land, and was effected either by 
the donor himself or his deputy. What did and what did 
not amount to 'livery of seisin' now becomes a cnriouei 
question. Speaking generally, it must be the delivery of 
something, such as a clod of earth or a twig, on the land 
in the name of the whole, or it was sufficient if the two 
parties were actually present on the land and the one by 
word or act gave possession to the other. It waa even 
effectual for the donor to bring the donee within sight of 
the land and to give him authority to enter, provided this 
were followed by the entry of the donee during the lifetime 
of the donor ^. 

Great importance waa attached to the notoriety of the 
transaction. That all the neighbours might know that A 
was tenant to B from the fact that open livery of seisin had 
been made to him, was of the utmost importance to £ in 
oidw to protect and to enable him to assert his rights as 
lord. For in case of dispute as to the title to the lands, or 
the right to services, aids or reliefs, the fact of this open 
and notorious livery of seisin enabled the lord to appeal to 
the tribnnal before which, since the reforms of Henry II, 
suits relating to land were commonly decided, — the verdict 
of twelve i^alet Momi*e» de vicineio, who would know them- 
selves or have heard from their fathers the truth of the 
natter. 

' Se« Coke npon Littleton, 48 b ; where with ehanuiteriitic reflaement 
be dutingniihea between lireiy in deed, or aotuAl deliveiy of poneauon, 
■nd liTsry in law, where the trkoMeticoi does not t&ke plaoe upon, bnt in 
eight of, the Und, and fa followed by the entry of the feofbe. In the eaee 
of liTSry not upon the lands, if the feoffee waa prevented by Tioleooe or 
threats from entering, hia eatate might become eomplet«ly veeted by 
making in proper form BTOry year ' oontinoal claim.' See Littleton, lib. 
ili. & 7. 
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[■ Bbacton, Ufa. ii. c. 18. fol. 39. Item Don valet donatio niei mib- 
■ teqaatur traditio, quia Don transfertur per homagium rea data, 
' nee per chartamm vel inetmmentonun confectiooem, quamvie la 
publico faerint redtata. Item neque per imagiuRriara traditio- 
nem, ub! coi-pore recedit et animo retinet poseesaionera, et vult 
potiuB quod res data cnm eo remaneat, quam tranaeat ad dona- 
torium, et nnum agit et alteram agere simuUt, sed tunc demum 
cum donalor plenam fecerit eeieiiiam donatorio per ee si praeseDB 
fuerit, Tel per procuratorem ' et litteraa si absene fuerit, ita quod 
cliarta donationis et litterae procurntoriae coram viciois ad hoc 
specialiter couvocatie l^antur in publico, et etiam cum donator 
corpore et animo recesBerit a poBsesBioQe, ei abeens fuerit in ipsa 
traditioue, eine aliqua epe et animo revertendi, ut dominua, et 
oum donatorius in poasesaione vacua extiterit corpore et animo* 
et cum voluntate ivtiueodi possesaionem, et quod unua deainat et 
alios iocipiat postidere, quia donator uunqu&m desinit posaidere, 
donee donatorius pleoarie fueiit in seisina, nee jacebit seisina ali- 
quo tempore medio vacua*. Yidendum est primo quid tit traditio; 
et eat tiaditio de re corporali propria vel aliens de persona in 
personam de manu propria vel aliena, sicut procuratoria, dum tamea 
de voluntate domini, in alteriua nianum gratuita* tianslatio. £t 
nihil aliud est traditio in nno sensu nisi in possestiouem inductio 
de re corporali', ideo dicitur quod res incorporalis non patitur 
traditionem, sicut ipsum jus quod rei sive cor]>ori inhaeret; et 
quia non poesont rea incorporales possideri sed quasi, ideo tra* 
ditlonem aua patiuntur sed quasi, nee odquiruntur nee retineutur 
nisi per patientiam et oaum *. De re propria vel aliena ideo dicit, 

' Compare Big. lib. zli. tit. ii, i. { ao. 

' Compare the teiU of Roman law ; ' Adipiwimar poaaetaionem corpan 
et animo neqae perse animo aut per sa corpore ;' Dig. lib. zli. Ut. ii, 3. 
f I : ' Hulla pouesaio adquiri nisi animo et corpore potest 1' lb. 8. 

' For the bearing of tbia principle that the freehold can never be in 
abeTanoe upon the rnlea of law relating to the conveyance of rights of 
future enjoyment, see below, Chap. V. ( 3. 

* Compare foL 13 : ' Item gratuita detiet esse donatio et non coaota neo 
per metum vel vl extorta.' 

' Compare Dig. lib. xli. tit. il. 33 : ' Fundi venditor etiamai mandaverit 
alicui, ut emptarem in vaonam possesaionem induoeret, prluequam id 
fleret, non recte emptor per se in possesaionem veniet.' 

* Aa to the modea of acquiring incorporeal hereditaments, see below, 
f 18 (i>. On the doctrine of the Roman lawjrers aa to quasi posseaaio or 
possession in an analogous sense of incorporeal things, or rights over the 
property of another, see Ssvigny's Treatise on Possession, translated bj 
Sir E. Perry, pp. 130-134. 
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quod refert quis traditionem facere poaait, et sciendum quod omnes cH. III. 
qui donatianem, etc eiv« Bit domiuus sive nou dominna. Si autem sect. n. 
fiat traditio a Tero domino, Btatim et sine mora iucipit donatoriue f 1^ 'a ■ 
habere liberum teaemeotum, propter conjanctioueia juris et 
seiBinae' et mutuum utriueque partis couBenanm; et Bufficit aemel 
voluiBse in ipsa troditioue re) post traditiooem, et quia res quae 
traditioue noBtrae fuerint, jure gentium nobis odquiruntur. Nihil 
enim tam oouTenienB est naturali Etequitati qoam desiderium domiui 
voleutis in alium rem euaro transferre ratum habere*. £t nihil 
interest an ipee dominna per se tradat alicut rem suam datam, an 
alius Toluntate ipuue eicut per procuratorem, si ipse proesens non 
fuerit, vel per nustinni, cum literis tamen procuraturiis patenti- 
bus, ut supradictam est in parte, contineiitibua voluntatem ipsiua 
donatoris, Et in quo casu ostendautur litterae et charta, ut dici 
poterit, talis babuit et breve et charts, secundum quod Aoglice 
dicitur, A«s had bothe torit and charter. £t sive fiat traditio per 
ipsum dominnm vel per procuratorem, et si cut fieri debeat tra- 
ditio de aliqua domo per se, vel meeeuagio ratione alicujus fundi, 
eo animo ut donutoriuB totum fundum possideat usque od certos 
termiuos, cum omnibus juribus et pertiiientiie suis, et ubi non est 
necesse cranes glebas circumire, nee ubique nee uodique pedetii 
ponere, fieri debet traditio per ostium et per haspam vel anulum, 
et sic erit in possesaione de toto ex voluntat« et aspectn et possi- 
dendi affectu*. Si antem nullum sit ibi aedificium, fiat ei seisina, 
Bccundom quod vulgariter dicitur, per fustim et per baculom, et 
Bufficit sola pedis positio cum possidendi afiectu ex volnntate dona- 
toris, qnamvis etntim expletia non ceperit, poterit enim habere 
quia liberum tenementum ex traditioue, quamvis statim non ntatur, 
nee expletia capiantur, quia usus et espletia tton multum operautur 
ad donationem. Ttilent tames multotiens ad poeseBsionis declara- 
tionen), et dici poterant Yestimenta donationum sicut traditio. 

Item sufficit pro traditione corporali nuda voluntas domini ad 
alium, quasi mntata eanea possesBioais, dum tamen fiat cum solom- 

* For, u obaerred above, p. 109, ■ pervon may be ' seised ' by wrong, as 
vrheu a vrrongdoer turns out the rightfol tenant he beoomea ' seiaed ' in 
liU stead. 

' lUen trtna the Inatitntea of Juatinian, ii. i. { 40. 

* ' Quod aut«m diiimus et corpora et aiiimo adquirsre noa dobere poa- 
aeaaionem, non ntiqne ita aoeipiendum eat, ut qui fundum posaidcre velit 
omne* glebM eiienmambulet ; sed aqlHoit qiuinUb«t partem ejus ftmdi 
introirc^ dum ment« et eogitatione liae ait, iiti totum fundum tuque ad 
terminum velit poasidere.' Dig. sli. ii. 3. | i. 
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. iiithte quod probatio non defidat; nt si quia rem alicui locaverit 
vel conceegerit ad tenninuin vitae vel annorum, et poatMt ud«m 
vendiderit vel dannTerit, licet earn ex tali oanaa primo nan habue- 
rit, eo temen qood ipse dominua patitnr earn ex tall causa vel alia 
quacnnqne apud eum eeae, saa efficitur'. Eod«m modo ei ex nulla 
juata causa praecedent«, Bed ei per intrusionein vel diaMiGJiuim ait 
aliqnia in posBessione rei alterius, et velit dominns proprietatis 
quod sua ait, sua erit, quamvia posseseio apud rerum dominum 
lion fuerit: fingitur eiiiiu per Tuluntatem domini, quod res quaai 
ex eo et per manum suani ad detentorem pervenerit, poscessio «t 
dcHnininm '. 

Trakblatiok. 

Fnrthtir a gift is not valid unless it be followed by delivery ot 
possessioB, because the subject of the gift is not tiausferred by 
)ioniage or by the execution of deeds or instruments, altliougb they 
may have been read in public. Nor agsio is property transferred 
by an unreal delivery, when possession, though physically handed 
over, is intended to be retained, and when the giver means that the 
thing given should remoiu his own property nither than that it 
■bould pats to the donee, and when he doea one thing and pretends to 
di> another; but it is trunaferred only when the donor has given the 
donee full seisin by his own act if he be pri'sent, or by his attorney 
authorised in writing if he be absent, provided that the charter of 
donation and the letters of attorney be read in public before the 
neighbours specially assembleil for the purpose, and also when 
the donor has buth in act and intention withdrawn from posseseiou 
(if he be not present at the actual handing over of possession), 
without any expectation or intention of returning as owner, and 
when the donee has been establislied in the vacant possession both 
in act and intention, and with the inteution of retaining pos- 
session, and so that the one ceases and the other begins to hold 

* CompHra Dig. xli. it. 3. { 19; 'Illud quoque a veteribua preeceptum 
■-st neminem sibi ipsum cauaam p<»B«seioais mutare poaw. Sed si is, qui 
■pud me depOBuit vel commodBvit, eam rem vendiderit mihi vel dona- 
vurit, Don videbor cauaam poasessioniB mihi mutare, qui ne powidebam 
quidem.' Comparo too the mode of oonveyanoe by leaae and releate, i. e. 
where the leSEeo was in poBsesaion of land under e, lease for years and 
then the lessor released the reven>ioa to him by deed. See below, CLap. 
V. (I. 

' That is, * disseisor who was in by wrong might, since he had actuallr 
tha seinn, aeoept a release of the rights of the diaaeisee [the rightful 
owner!, and ao aoquire an indefeaubla estate (see Blackstooe, ii. p. 334, 
and above, p. 109^. 
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poaseesion, for the donor never ceases to hold poBseaeion until the CH. III. 
donee is invested completely with the eeisin, and the seisin will "ect- u- 
Dot lie v&cant at any intermediate moment. f 1^ (' - 

We must in the firat place see what delivery is. Delivery is the " 
voluntary passing to another of a corporeal thing belonging to the 
transferor or to aootlier person, hy his own proper hand or that of 
another person, as for instance of an attorney acting according to 
the will of the owner, into the band of another person. And in 
one sense delivery is nothing else than (he giving into possession 
of a corporeal thing. Therefore it is said that an incorporeal thing, 
such tor instance as the mere right which inheres in a corporeal 
thing, don not admit of delivery : again, inasmuch as incorporeal 
things cannot be subjeots of actual, but only of figurative poBsession, 
they are only acquired and held fay subjection to or exercise of 
the right. The words 'belonging to the transferor or to another 
person' are used because it is important to consider who can make 
delivery, and it sboold be known that it is every one who is capable 
of making a gilt, whether he be owner or not. If however the 
delivery be made by the true owner, forthwith aud without delay 
the donee begins to have a freehold on account of the coincidence of 
the right and possession and the mutual consent of both parties, and 
it is enough once for all to have had the requisite intention, whether 
at the time of delivery or after delivery; and another reason is 
that delivery is a mode of acquiring property by the law of nature. 
For there is nothing so consonant to natural justice as that eff^'t 
shotild be given to the intention of the owner when be wishes 
to transfer his property to another. And there is no difference 
whether the owner himseif hands over t« another the subject of 
the gift, or whether another person does it by his will; as for 
instance, if it be done through an attorney if the owner himself be 
not present, or by a messenger, provided he have letters patent of 
attorney, as has been before partly stated, containing the expression 
of the donor's will. Aud in that case tlie letters and the chBrter 
should both be shown, so that it may be said, as it is exprtssed 
in English, 'He had both writ and charter.' And whether the 
delivery be made by the owner himself or by his attorney, both in 
the case where delivery is to be made to any one of any house 
by itaelf, or of any messuage in respect of any land with the 
intention that the donee should possess the whole of the land 
up to certain boundaries, with all its rights and appurtenances, 
and in any case where there is no need that he should go round 
every field or tread with his feet the whole ground, delivery ought 
to be made by the door and hy the hasp or ring, and thus the 
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CH. III. donee will be ia posoeasiou of the whole, liy virtue of the inteiit 
HECT. II. ^qJ \^j loolting at it and meaning to acquire poBseBBion. Aud 
i ^'' v^)' jf ti)ere be no building on the ground the seisin should be ef- 
fected, 08 ia coromonly said, by the rod and staff, and the mei-e 
putting down the foot with the desire of possessing in accordance 
with the intention of tlie donor ia enough, although no part of the 
produce ia at once taken, for a man may have a free tenement by 
means of delivery although he do not immediately enjoy it or take 
any part of the produce, £>r actual enjoyment and taking some of 
the produce play no important part in the completion of the gift. 
They are however often of avail as evidence of posaeseion, and may 
be called the outward and visible sign of a gift, juai as delivery 
itself is. 

The mere will of the owner ie sometimes sufBcieut to effect the 
transfer of the corporeal tenement to another. The ground upon 
which the right to the poesession rests is as it were changed ; 
but this must be accompanied by some form sufGcient to afford 
evidence of the intention of the transferor. For instance, if 
DDj one has leased and granted land to another for a term of 
life or years, and afterwards has sold or given the land to the 
same person, although at first the donee had a different ground 
of poBseesion, so soon as the owner permits the land to remain in 
his possession by the title of sale or gift or otherwise it becomes 
the property of the donee. In the same way if at first there 
is no legal title to the poBsessioQ, but a man is in possession of 
the property of another by intrusion or disseisin, aud the owner 
of the property desires that it should be the property of the 
ititi*nder, his it will be, although he was not the true owner who 
had the possession ; for by a fiction the poesession as well as the 
ownership is supposed to have been by the will of the lord, because 
the property has come into the possession of the disseisor as it 
were from the true owner and by his action. 

§13. Fiilenaffium. Non-Jree Tenure K 
In early timee, as has before been said, only freemen held 
property in land. Every person having an interest recognised 
and protected by taw is of necessity a freeholder. The 
practice however of allowing villeins to continue to occupy 
their lands without intermption, and, even to alienate and 
transmit their interests to their descendants, has given a new 
' See Pollock, Land Laws, Note D. 
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sense to the word viUenagium, which hae now come to mean CH. Iir. 
(i) the natnre of a villein's interest in land, (a) the kind of *^' "' 

interest which a villein has, though the land may be held by 

a freeman. Though there is some distinction, as pointed out 
in the text, between the rights which the lord would have 
against a villein and against a freeman holding in villenage, 
they resemble each other in this, that both hold at the will 
of the lord and can be turned out of the occupation of the 
land by bim at any moment. Neither therefore can bring 
an assize, for this is a remedy applicable only to the freehold. 
There is nothing however to prevent the lord entering into 
a covenant with his villein, or freeman holding in villenage, 
to secure the continued enjoyment of the tenure. This 
covenant can he enforced by the villein, or freeman holding 
in villenage, and it appears that by a wnt of covenant the 
vilUnttgium itself might be recovered ^. That is the first step 
towards the legal recognition of estates in copyhold, exactly 
identical, as will be seen, with the first step in the lejgal 
recognition of leasehold interests *. At this time the villein, 
or the freeman holding in villenage (except when he is pro- 
tected by an express covenant under seal entered into by the 
lord), holds strictly at the will of the lord. The only re- 
straints upon the will of the lord are those imposed by custom 
and moral or religious sanctions. The steps by which these 
eu&toma]y practices gradually came to be recognised and 
enforced in courts of justice, and grew into legal rights, will 
be noticed in the fifth chapter. 

EttACTOM, lib. ii. c*p. 7. fol. 36 a. Item potest quis dare tene- 
meutnm qnod ipse tenuit per servitinm militare, tenendum in 
villenafpum per villanas consnetadines et servitia, dum tameu 
certa et expreata. 

Ijb. iv. cap. 18. fol. 2o8. Item tenementornm aliud villena- 
gium, et villenagiorum aliod purum alind privilegiatara. Parum 
antem villenagium est, quod sic teuetur, quod ille qat tenet in 

' But IM ma to these omventiontt the opinion of Vinogr&doOI| Villeiiuge 
in Bnglaad, p. 70. ' See below, { 17. 



.00^ Ic 



154 EXTRACTS FKOM BRACTOrf 

. villeuKgio, Bive liber aive aerrus, iuciet de villenagio qnicquid 
ei praeceptnm fuerit, Dec scire debeat aero quid fncere debest in 
ci-aetlno, et semper tenebitur ad incerta. Talli&ri aat«m poteat 
ad TolaDtatem domiai ad plus vel ad minus. Item dare mer- 
chetum ad filiam mai itaudam, et ita semper tenebitur ad iucerta ; 
ita tamen quod si liber homo sit, hoc fiiciat nomine villenagii' et 
non nomine personae, uec enim tenebitur ad merchetum de jure, 
quia boc noD pertinet ad personam lilieri sed Tillani. 8i autem 
villanns fuerit, omnia faciat et incerta tarn ratione villenagii qunm 
personae, nee liber homo, si hic teuuerit, contra voluntatem domiui 
villenagiom retiuere poterit, nee ipse compelli quod retineat nisi 
velit. Est etiam villenagium non ita purum sive cuncedafur libera 
homini vel villano en conventione ' tenmdum pro certis servitiis et 
GonEuetudinibuB nominatis et expressis, quamvis eervitia et consne- 
tudines sunt rtUanae. Et unde si liber ejeetua fuerit, vel villauus 
mauumisBUB vel alienatus, recuperare non poterunt ut liberum 
tenementum cum sit villenagium, et cadit aetjiso, vertitur tamen 
iu jmatam* ad inquirendum de conventione, propter voluntatem 
dintittentis et oonsensum, quia si querentes in tali casu recupera- 
veriut villenagium', non erit propter hoc domiuo injuriatum 
j'ropter ipeius voluntatem et consensum, et contra voluntatem 
suam jui-a ei non aubveiiiunt, quia n domiuus potest villauum 
maiiumittere et Teoffare, multo potius poterit ei quandam con- 
ventionem facere, et quia ei potest id quod plus est, potest multo 
fortius id quod minus est Est etiam aliud genus villenagii qaod 
tenetur de domino rege, a Conqueatn Angliae, qi:od dicitur soca- 
gium villauum, et quod est villenagium, sed tamen pnvilegia- 
tum*. Habent itaque teneiites de dominicis domini regis tale 

' Cuuventio, 'covenant,' i.e. i^reement by deed under seal, L o. writing 
on paper or parchment lealed and delivered. Breve de conventione, 
' writ ot covenant.' Breach of a covenant always was a ground for an 
action at law. 

' That is, the recognitors of the aasize who had been aummoDed to 
detoide the questions raist-d In Che Assize of Novel DisseisiD (eee above, 
p. no) were turned into ■ jury to determine on the fact of the eiiatenoe of 
the alleged covenant. At this time the praotioe of determining queations 
by the voice uf the recognitors of the assize waa developing into trial by 
jury in civil proceedings generally. See Reeves, i. p. 354. 

' From this it appeara titat bj this form of action the villenagium itaelf, 
i.e. the right to hold the land under the obligation to render the aecus- 
tomed bervicea, could be locoverod. 

' This tenore is that from which the species of copyhold tenure known 
ai tennie in 'aneiODt demesne' derived ita origin. See Blaokatone, ii. 
p. 98. Bracton ^lib. i. cap. 1 1. foL 7J deeoribea what ia probably the aame 
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privi]^am, quod a gleba amoveri non debent, qnamdiu reliot et CH. III. 
posBiat facere debitum servitium, et hnjusmodi rillani EokmaDDi "■<'''■ '■- 
proprie dicimtiir glebse ascripticii. Vill&na autem faciunt serritia * **■ 
»ed certa et determinata. Nee compelli poterant contra volun- 
tatem snam ad tenenda hujusmodi tenement*, et idea dicuntnr 
liberi '. Dare autem non posaunt tenementa ana, neo ex cauMi 
donationie ad alios tranaferre, non magU qaam Tillani puri, et 
onde a transferri debeant, restituunt ea domino vel ballivo, et ipei 
ea tndimt aliis in villenagium tenenda '. 

Tbanslatiom. 

Further a man may grant a tenement which he himeelf held 
by military service to be held in villenage by villein ouetoms and 
BcrviceB, provided that they are fixed and deBued. 

Farther there is a species of tenement called a villein tenement * : 
and the tenure of villein tenements is sometimes pure villenBge, 
sometimes privileged villenage. Pure villenage is where land is 
held on euch terms that the tenant in villenage, whether he be 
free or a Rerf, shall do for his villein tenement whatever be com- 
manded bim, and baa no right to kaow at night what he will have 

clut, as having been free men at the time of the Cenqueat, holding Unds 
by free services, and as afterwardH having received back their Isnds to 
be Jield by villein eervioeB, but retaining their personal status of ft^edoin. 
As holders in villenage the esaizes of novel disseisin and of mort 
d'aoceator were not available to them, but they might employ a remedy 
railed by Bracton 'parvum breve da recto seeandnm consuetndinem 
manerii.' Thej- were also protected collectively by writ of ' Honstra- 
vemnt ' against an impruper increase of tbelr terviceti. See Pollock and 
Maitland, Hiat. of Eng. Law, ii. p. 370. 

' The variety of customs prevailing in various districts gave riaa to 
vurions species of tenare, wbioh later lawyers found a dilBeulty in classi- 
fying. We And in later times that it was svraetimes a matter of dispute 
whether a particular tenure was ft-eehold or copyhold. Coke (Oompleat 
Copyholder, ixxii) speaks of 'copyholds of fiank-tenure which are mort 
uaual in ancient demesne Though sometimes out of ancient demoane we 
shall meet with the like sort of copyholds, as in Northamptonshire there 
are tenants which hold by copy of court roll, and have no other evidence, 
and yet hold not at the will of the lord. These kind of copyholders have 
the Ihuik-tenara in them, and it is not in their lords, as in case of copy- 
holds of base tenure.' See Blackstone'a tract, Considerations on Copy- 
holds ; and see below. Chap. V. { 6, 

' See »» to the mod* of alienating oopyholda, Chap. V. { 6. 

* Villenage is used in this passage both in the sense of villein land and 
of villein tenure. 
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III. to do on the morrow; and he shall alwaja be bound lo uncertain 
^- "• serriceB. Fui-ther he is liable to be taxed at the will of the lord 
' to any extent. Further be is bound to paj a fine for the privilege 
of giving hia daughter in marriage, and thus he will always be 
bound without defined limitB, provided that, if be be a free man, 
be performs these duties aa an incident of hie tenure, nut of 
personal rtatuB ; and be will not by right be bound to pay the 
fine on marriage of a daaght«r, for this ia appropriate to the 
personal status of a villein, not of a free man. But if be be 
a villein, be ia bound to do all thlnge, however undefined, both 
aa an incident of hifi holding aa a villein and of his personal status, 
nor can a free man, if he hold in this way, ret«io the villein tene- 
ment against the will of the lord, nor can he himself be compelled 
to retain it unless be deaires to do so. There is also a holding in 
villenage not of such a pnre type, whether the grant be to a free 
man or to a villein, by means of a covenant to be held for fixed 
aerriceB and customs named and expressed in the deed, although 
the services and customs are of villein nature. And if a free man 
or a villein who has received bis freedom, or who has been con- 
veyed to another person, is ejected irom such a holding, they 
cannot recover the land as a free tenement because it is a villein 
tenement, and the assize would not lie. The assize may however 
be converted into a jury to inquire concerning the covenant, 
becaaae of the intent and assent of the ti-anaferor; for if the 
complainants in such a case recover the villein tenement, there 
will not on this account be any wrong done to the lord because 
of his intent and assent, aud the law does not come to tbe aid 
of the tenant contrary to the will of the lord ; since if the lord 
is able to free the villein and to grant him a freehold, much 
rather can be make a covenant with him, for if the lord can do 
that which is more important, all the moi« can be do that which 
ia less important 

There ie also another kitid of villein tennre which has been 
held of our lord the king ever since the Conquest of England. 
This is called villein socage, and it is a villein tenure but of 
a privileged kind. Thus the tenants of the demesne of our lord 
the king have fliis privilege, that they cannot be removed from the 
land as long as tiiey are willing and able to render the services 
which they owe, and villein socmen of this kind are properly said to 
be bound to the land. Moreover they render villein services, bat 
the services are fixed and ascertained. Nor can they be compelled 
contrary to their desire to hold tenements of this kind, and there- 
fore they are called free. Further they cannot make a gift of 
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their tenements, or traiufer tbent to others by the title of gift CH. III. 
uny more tlian pure vitleios can, and therefore if the teaements '**^- "- 
have to be transferred, the tenant eurrenders them to the lord or ' 
)UB bailiff, and the lord transfers them to other persons to be held ' 

in villenage. 

§ 14. Alienation. 

The probable early biatory of alieoation, and the limitations 
to which it was sabject in the interest of the family or of the 
heir, have already been sketched'. Every limitation on 
alienation based on the principles of the early cnstomary law 
has disappeared by the time of Bracton. But with the pre- 
dominatingr influence of the great lords, endeavours were made 
to impose other restrictions on the freedom of alienation. 

It appears that about the time of the passing of the 
provisions quoted above ^ from Magna Carta, strenuous 
attempts were made in the interest of the great lords to 
prevent a tenant alienating any part of hie land. These 
attempts however, as appears from the following passage, 
were not successful. The provision in Magna Carta given 
above appears to be the only restraint upon alienation of lands 
in fee simple ever recognised by law in the interests of the 
lord. When lands were held of a mesne lord, the effect of this 
provision seems to have been that if the lands were alienated 
contrary to the statute the heir of the alienor might enter 
upon the alienee and defeat his estate ^ This it was hope<t 
would prevent alienations of portions of the land to the 
damage of the interests of the lord. The law as to alienation 
in the case of lands held immediately of the liing was different*. 
The subject is very obscure, but it appears probable, as is 
asserted by Sir E. Coke in his notes on the passage of Magna 
Carta, that before the reign of Henry III there was no greater 
restraint on the alienation of lands held in fee of the Crown 

' See above, Chap. III. i 7. 

* Cap. zxiii. (ed. 1317). See iibOTe, p. 133. 

' Cube, 9 IxBt. p. 66. ' lb. p. 63. 
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CH. Ill than in the caee of lands held of a mesne lord * ; that about 
SKIT. n. ^jjjg jjjjjg j^ ^^^^ established (whether by this provision of 

Magna Carta, as Sir E. Coke thinks, or not is doubtful) that 

tlie lands held immediately of the king could not be alienated 
without incurring liability to a fine for a licence of alienation. 
It continued for a long time to be a question whether such an 
alienation of lands without licence was a cause of forfeiture to 
the Crown, or whether the king could only distrain for the 
line. This doubt was set at rest by i £dwardIII,8t. 2,c 12, 
by which it was provided that an alienation without licence 
of lands held of the king in chief should not be a cause of 
forfeiture, but a reasonable fine should be taken in the Chancery 
by due process. Henceforth for a licence of alienation by a 
tenant in eapite the king was held to be entitled to a third 
part of the yearly value of the land, and for a fine upon 
alienation without licence to one year's value. These fines 
upon alienation were abolished by 1 2 Car. II, c. 24 *, 

Bractok, lili. ii. cap. 19. Tol. 45. St^d potset aliquis diceie 
quod ex boo quod doiiatorius ulteriue dat et tnuisfei't rem dona' 
tarn ad alios, quod hoc facere non poteat, quia per hoc amittit 
dominuB ieryitiiim snam, quod quidein con est Teium, salva pace 
et reverentia capitalium domiDorum. £t geuenliter rerum est. 
qnod douatoriuB ram et terram sibi datam donare poterit cui 
volnerit, Diai ad hoc specialiter ogatur in poBsessioiie ne poasit. 
Cum enim quia tenemeiitnm dedei'it, certain dat tenemeiitum tali 
modo, ut certae GonBuetudineB recipist ct certum aervitium, se- 
cnndum qood snperiua dictum est. Et nnde de Jure plus petere 
non poterit, ai liabuerit qnod convenit, et eic tollat quod Buum 
fnerit et vadat. Nou enim fit donatio tali modo qnod babeat ens- 
todiam terrae et boeredis maritagium, eed quod babeat homagium 
et Bervitium, sed cum homagium habuerit et tale debeatur forin- 
secum' servitium qnod domino capitali, debeatur releviiun, et 
cnstodia temte, «t maritagium haeredis cum evenerint, et quae 

■ No >peei>J rMtnint 1b mentioned bj Biaoton. 9ee PeUook and 
Kaitland, Hist, of Engl. Law, t. p. 316. 

' See First Report on the Dignit; of a Peer, pp. 398-400, and for the 
later hiBtoi7 of the law of alienation of lands, aee below, Cliap. IV. f 5. 

■ 8w above, { 11. 
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veqtrantar, foi-inBecura sicut gervitium doinini regis; nanquam CH. III. 
tftmen habebit dominus capitalia ista Bimul, sed luium istonim «£'^' ■'- 
tantuiu, cum evenerit, aut relevium, aut cuBtodiam, et baeredis * '*■ 
inantagintii. Et bene potent esse quod nnum istoruic semper 
eveniet, et aliad unuqaam : et nude si dominus tentum releviam 
habeat, et teneat inde se contentnm, quamvie plaa valeant custodia 
et haeredb maritagium, et quia nbi quis tenetar ad duo sub dio- 
juDctione, tintim solveDdo Tel faciendo liberatur, et ande cum quis 
capitalis dominus tenentem suum irapedierit qnod dare non poasit, 
facit ei iiijuriam et difl^isiiiam apertam, ex quo ilium re soa et 
eeisiaa uti non peimittit. Tenens vero nullam facit injuriam 
domino buo ex tali donattoiie, quamvis damnum, emu ipse dominus 
habere posstt relevium de trao feofiato et ejus haeredibus, et licet 
damoum facit, noD tamen injurioeum erit praedicta ratione 

Si tenena meua fecerit donationem, qnaeiitnr cui faciat in- 
juriam ; — non domino, quia dominus Laliet qnicquid pertinet ad 
ipBum, et tenementam obligatum et oneiatum, quicquid dicatur, et 
ad quemcunque perreDerit. Item nee feoSatus, quia nihil ad 
capitalem domiuum quicunqne fecdnm suum tenuerit, cum teneua 
sit tenene suns qn&mvis per medium. Item si dicat qnod injnste 
ingreBBus eet feodum sunm, dioo noii, quia non est feodum ennm in 
dominico sed tenentis illius, et domintis niliil babet in feodo nisi 
servitium, et sic ei-it feodum tenentis in dominico, et feodum 
doniini in servitio, et si dominus probibuerit ne teoens faciat 
Tolontatem snam de tenemento sno quod tenet in dominico, sic 
intrat dominus in tenementum tenentis sui et facit ei diBseiBinam ; 
nisi modus yel conventio in ipsa donatione adjecta atind indncat, 
cum qnilibet poseit modum et conditionem in donatione sna appo- 
nere, et legem quae semper okcrTabitur '. 

Lib. ii. cap. 35. fol. 61. Item eodem modo poterit ho- 

maginm diBsolvi et extingai in persona tenentis et con- 

valescere in persona alterius, ut si teneua, cum homagium feeerit 
domino suo, se dimiserit ex toto de haereditate sua et alium feoffa- 
Terit tenendum de domino capital!, et quo casu teneua absolvitur 
ab homagio et extinguitnr homagium, velit nolit dominus capi talis, 
ct incipit in persona feoffati, qui obligatnr propter tenementum 
qnod tenet, qnod est feodum domini capitalia'. 

' B7 the tima of littleton (gee seat. 360) this condition, imposing ■ 
restraint on alienation, was held illegal. A partial restraiat however was 
still permitted. In Bracton's lime such reatrictiona Trere not uncommon, 
especisll; ' viria religiosia et Judaeis.' See fol. 13. 

' ThU paaaaee showa that K was possible before the Statute of ^nia 
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But as regaixls the power of the donee to make a gift over and 
to transfer to nnother the property granted to hiroeelf, some might 
say that he cannot do so, because by this means the lord loses 
his service; this however is not true — with all respect to ihe 
chief lords be it said. And spealiiiig generally, the truth is that 
the donee may grant th« property and the land granted to him 
to whomsoever he pleases, unless there were some special pro- 
vision against alienation at the time of the feoffment. For when 
any one makes a gift of a tenement, he gives away an ascertained 
tenement upon condition of receiving in exchange fixed customs 
and fixed services, in accordance with what has been said above. 
And he caoaot rightfully claim anything more from the gift ; let 
him therefore take what is his and go his way. For the gift is 
not made for the purpose of the donor's obtaining wardship and 
marriage of the heir, but for homage and aervice ; nevertheless 
when the donor baa the right to homage, and that kind of extrinsic 
service is doe which belongs to the chief lord, then relief and the 
waidship of the land, and the marriage of the heir, shall become 
due when the occasion arises ; and also incidents of tenai'e, as for 
instance the extrinsic servioe due to unr lord the king; the chief 
lord however shall never have all these incidents at once, but one 
of them only when the occasion happens, either relief, or wardship 
and the marriage of the heir. And it may well be that one of 
these incidents may constantly happen and another never at all, 
hence if the lord have only a relief let him be content therewith, 
althoagh wardship and the marriage of the heir are more vain- 
able ; and because when any one is bound to render one of two 
duties ditjunctively, he discharges himself by paying or rendering 
one of theni. Hence when sny chief lord binders his tenant from 
making a gift, he works him an injury and en open disseisin, in 
not suffering him to make use of his own property and hie own 
Beisiu, The tenant however by sach a gift works no wrong to 
his lord, although he does him harm ; unce the lord may have 
hia relief from the feoffee of the tenant, and although the tenant 
may do the lord harm, yet the act will not be wrongful for the 
reason aforesaid 

Emptores for a ftvehold tenant to grant away Oit uAob of Ills land to 
another, so ns to place the grantee ezictly in hia own position, and to 
substitute him a« tenant to tlie superior lord. The Statute of Quia En)p< 
torea (see below, Chap. IV. { 5) applied only to. the ca«e of a grant of a 
portion of hi* land by the tenant. 
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If my tenant tDttkea a gift, it may be questioned to whom he CH, III. 
works a wrong ; not to the lord, for the lord has all that helonga bect. u. 
to liim ; and he has the tenement bound and burdened whatever 
may be the words of gift, and into whosesoever hands it may 
come. \or does the feoffee injure the lord's ngbte, becauae it 
matters nothing to the chief lord who holda bis fee, since the 
actual tenant is his tenant, atthoogb there be an intermediate 
lord. Farther if the lord allege that the tenant has wrongfully 
entered upon bis fee, I say it is not so, because the fee is not the 
property of the lord but the tenant, and the lord has nothing in 
the fee except the services due to him, and thus the fee is the 
property of the tenant, but subject to eervices to the lord ; and 
if the lord prohibits the tenant from doing what he pleases with 
the tenement which he holds in his demesne, this will be an 
entrance by the lord upon the tenement of his tenant, and will 
work a disseisin, unless any other consequence fallows from any 
condition or covenant contained in the gift itself, for any one can 
annex terms and oonditions to his gift, and thus create a rule of 
law which must always be observed. 

Book ii. chap. 35. fol. Si. In the same way the tie of homage 
may be dissolved and extinguished as regards the person of the 
tenant, and attach to the person of another, as for instance where 
the tenant when he has done homage to his lord has altogether 
relieved himself of his inheritance and has enfeoffed another to hold 
of the chief lord, and in that case the tenant is released &om the 
duty to render homage, and the homage is extinguished, whether 
with or against the will of the chief lord, and the tie attaches to 
the person of the feoffee, who is bound because of the tenement 
which he holds, because it is the fee of the chief lord. 



§ 15. Differeneet of Freehold Ettatee in retpecL of ihcir Ihtra- 
tion. Etlatee of Freehold and Etf^tet lets than Freehold. 
Conditional Gifd. 

As the necessary coanexioo between the personal status oC 
freedom and the holding of land comes to be of less impor- 
tance, the word 'freehold' gradually loseB its original signifi- 
catioQ, and is confined to what was before only one of the 
principal attributes of freehold tenoia. When the rights 
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CH. III. over the land are givea for a period the terminatioa of vEicli 
•"^^ °- is not fixed or ascertained by a specified hmit of time, the 

' interest is a freehold interest. This is the OBual sense of the 

word ' freehold ' at the present day when opposed to ' lease- 
hold ' tenure. A trace of the older meaning remains in the 
o[^)OBition of 'freehold' to 'copyhold' tenure ', 

In the latter part of the following pasBagee we find the 
gTODndwork of legal doctrines which attained afterwards to 
great complication and technicality, but which are compara- 
tively plMn as laid down by Braeton. These are — 

(i) That a gift to A and hia heirs is a donatio tifupfex ei 
pitra as opposed to a conditional gift, that under such a gift 
the donee A takes (to ose the later expression) ' by purchase,* 
e» eaKta donaiionis, but that npon his death his heir takes by 
descent, that is, not directly from the donor, but as succeeding 
to and representing the donee. The efFect of such a gift is 
therefore not to give one interest to A and another to his 
heir, but to give the whole interest to A, that is, an estate 
in fee simple descendible to his heirs- general. In such a 
gift, as it is technically expressed, the word ' heirs ' is a word 
of limitation, not of purchase. It is simply a mode of de- 
scribing the nature and extent of the interest which is taken 
by^. 

(3) If however other conditions or limitations are expressed 
in the gift, the estate given is, according to Braeton, to be 
modified thereby. Thus if an estate be given to a man and 
the heirs of his body, or to a man and his sons by a particular 
wife, the fee wUI in that case descend according to tbe modi- 
fications expressed in tbe gift ; and if no such issue is bom, 
the condition will not have been fulfilled, and the estate will 
revert to the donor. It does not appear from this passage 
within what limits this power of tbe donor to define interests 
to be taken under tbe grant was confined. Some of the 
instances given hy Braeton would have been clearly inad- 
missible in later times. The law, as will be seen hereafter, 
' See Chap. V. i 6. 
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took a more definite ehape after the Statute De Donis Con- < 
ditionalibos K 

(3) It appears from this paesage that what were afterwards 
known as remainders and estates of future enjoyment were 
regarded by Bracton as conditional estates. For instance, a 
gift to A and the heirs of his body, or, if tiiey fail, then to Jf 
and the heirs of his body, &c., wonld, according to Bracton, 
give to f an estate in expectancy, to come into effect or en- 
joyment either on A'e dying without issue born, or on failure 
of A's issue. This would in aft«r times have been called 
a remainder '. Bracton speaks of it as a conditional gift 
The prominence which Bracton gives to conditional estates is 
no doubt in a great measure owing to the full discussion of 
the nature and effect of conditions to be found in the sonrcet! 
of Romui law '. 

Bkacton, lib. It. cap. 28. fol. 207. Videndum est igitur iii 

primis de generibus tenemenlorum Et Bcieudam qnod 

libenun tenementum eet id quod qais tenet sibi et haeredibns suie 
in feodo et haereditate, f el in feodo tantum, sibi et haeiedibus auis. 
Item nt libenun tenementum, eicut ad vitam tantum vel eodem 
modo ad tempus indeterminatum, absque aliqua certa temporis 
ptaefiuitione, Bcilicet, donee quid fiat vel uou fiat, ut at dicatur. 
do tali donee ei providero. Libernm autem teDementum non 
potest dici alicujaa quod quis tenet ad certum nuraerum aanoruni 
mensium vel dierum, licet ad tenninnra centum annorum, quae 
excedit vitas liominum. Item liberum non potest dici t«nenieutuni 
alicujuE, quod quia t«net ad volontatem doniinorum precario, quod 
tempeetive et iatempetitive poterit revocari, sicut de anuo in 
annum, et de die in diem. 

Lib. ii. cap. 5. fol. 13. Et sciendum quod multipliciter fit 
donatio; quandoque scilicet in feodo, qnandoque in vita, quau-' 
doque ad feodi firmam*, quandoque ad tenninum vitae vel an- 
norum. Si autem ad vitam qualitercunqne, atatim habet doua- 
toriuB libenun tenementum, ut, si fuerit ejectos, recnpeiare possit 

■ See belovr, Gbap. IV. { 3. 
' See below, Chap. T. { 3. 

* See eapeoiallj Dig. zxxv. (U. I. De Conditionibua et DemODstre- 
tioniboi. 
' For ft gift in fee &rm, see ftbore, p. 193, n. 3. 
U 2 
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Cil. III. per AEeiaam novae disBeiBmae, et poterit ille cui sic data fuit tern 
SECT. iL ilia, alteri dare, Tel Id feodo, vel ad vitam bi volnerit, aed revocari 
i IB. poterit donatio '. Bed ei ille, qui (eonerit ad Titam, sic et talibus 
Terbia donationem fecerit de terra, quam tkd vitam tenuerit, alicui, 
'Do et coocedo tali qnicquid juris habeo in tali terra,' etsi qai dat 
liberum habeat tenement um, non tnmen i^cit ei cni sic donatur 
liberam tenementum ', qnia dico, ' Do tibi jua meum,' hoc est ter- 
rain talem ad vitam meara scilicet donatoris, non ogitnr ad vitam 
donatorii, et ideo donntor licet liberum .habu en t tenementum, 
donatorio tamen per hoec verba liberum tenementnm facere non 
potuit, quia si dixjaset, ' Do tihi talem rem in dominico vel in feodo,' 
hoc non caaet jus auum, sed injuria. Jns antem suum hoc fuit, 
dare illud quod babuit, scilicet teiram dare ad vitam suam, eciUoet 
donatoria et non ad vitam accipientia, quia hoc esset injuriosum 
et Don justum, et ex hoc liberum tenementum habere non potuit. 

Lib. ii. cap. 6. fol. 17. Donationum alia divisio scilicet quod 
alia simplex et pura, alia condition alia, alia eub modo, uni facta, 

vel pluribuB successive Simplex autem et pura dici 

poterit ubi nulla est adjecta conditio nee modus; simpliciter enirn 
dari dicitur, quod nulla adjecto datur. TTt ei dicatur, ' Do tali 
tantam terram in villa tali pro hoinagio et servitio buo, babendam 
et tenendam eidem tali et Laeredibus suis de me et haeredlbus 
neis, reddendo inde annnatim ipse et haeredes sui mibi et baeredi- 
bus meis tantum ad tales terminoa pro omni servitio et oonsuetu- 
dine seculari et demaDda,' ita quod ceita stt res quae datur, et 

' That is, if teouit for life mskea a gift of an estate of greater duration 
than he himself passesBei, the freehold puses, but the estate granted may 
be avoided after the death of tenant for life by the person entitled in re- 
mainder or reversion. The povrere of ■ tenant for life to sell or lesse 
lands hare been greatly enlarged by the ' Settled I^nd Acts 1880-90,' 
the principal of which is 45 and 46 Yfct. a. 38. 

* This, however, traa not law in later times. By such a grant as that 
supposed in the text, the grantee would become tenant pw autre vie, 
which is as muoh a freehold iotereet as is an ordinary estate for life. 
(See Blackatone, book ii. p. lao.) On the death of tenant pur aulrt vii in 
the lifetime of ceatui que cit (the person during whose life the estate is to 
last), formerly the lands became the property of tlie flrst oeeupant. If 
the grant had been made to a man and his heirs, the heir took during 
the rewdue of the life of ctatui qtte vie, and was called the ipccial oeaipatit. 
Blackstone, ii. p. 359. The Statute of Frauds, ag Car. II, 0. 3, followed 
by 14 Geo. II, c. 90, nukes such estates subject to the will of tenant jmr 
autre eie, and provides tbst, if not so dispoaed of, and there is no special 
occupant, the estate is to devolve upon the executors or adminlstiatois, 
and be dealt with a» personal property. 
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certa aerritia et coneuetadioeB qua« domioo debentar, licet incerta CH. 111. 
iaot bIm quae tacite reiiiiltuatur, ' et ego et baeredee met warranti- sect. ti. 
Kabimaa, acquiotabimus, et defeiidemus in perpetuum tatam et i l'>- 

haendes euos Tereua omnes gentea per praedictum aeiritium,' 

et sic Bcquirit donatoriuB rem doaatam ex cauaa donatioiUB, et 
baeredea ejua poat eum ex cauaa aucceesioaia ', et nihil acquirit ex 
douatioue facta sntecessori, quia cum donatorio dod est feofiatua. 
.... Item augere potent doiiationem et facere alios quaei baere- 
dee, licet revera baeredea dod auDt, ut ai dicat la donatioae, 
' liabendum et tenendum tali et baeredibus guia, vel cui terrain 
illam dare vel aaaiguare volaerit*, et ego et baeredea mei wai'- 
rantizabimua eidem tali et baeredibua aula, vcl cui terram illam 
dare voluerit, vel assignare, et eonim baeredibua contra omnea 
geat«s ; ' in quo caau ai donatoriua terram iltam dederit vel aadgna- 
verit, ai donatoriua et baeredea sui defecerint, douator et baeredea 
Bui incipJuDt eaee loco donatorii et baeredum suorum, et pro bae- 
rede douatorii erunt, quoad wurrantizandum asaiguatia et baeredi- 
bua eorum, per claueulam contentam in obarta primi donatoris, 
quod quidem non esaet nisi meutio fieret de aaeignatia in piiitia 
donatione. Sed quamdin primua donatoriua auperstea fuerit vel 
ejtia baeredea, ipai tenentur ad warrantiam, et non primus donator. 
Item aicnt ampliari pOEsant baeredea aicut praedictum eat, ita 
coarctari poterunt per inodum donationis, quod oniues baeredea 
geueraliter ad snccesBionem non vocuntur. Modua enim legem 
diit dunationi, et modus tenendua eat contra jus commnne, et contra 
legem, quia modus et conventio viucunt legem, nt ai dicatnr, ' Do 
tali tantam terram cum pertioeDttia in N. habendam et tenendam 
Kibi et baeredibna suia quoa de carne sua et usore aib! desponsata 
procivatoa habueiit.' . . . Quo oasu, cum certi baeredea expri- 
maniur in donatione, videri poterit, quod tantum ait deacensus 
ad ipsoa baeredea commuues per modum iu donatione appositom, 

' In the techDical language of later times the ivord ' heirs ' in audi h 
gift is a word of limitation, not of purchase ; i.e. it Is merely deacriptive 
of the estate which the grantee takes. A gift to A and liia heirs is 
equivalent to a gift to^ in fee. If the words 'of inheritance' be omitted, 
the estate granted is only for life. 

' Thia mention of aEtuttns did not confer a right of Rlienatioa, which, ah 
lias been seen, existed already. In fact the phrase seema to have found 
its wh; into cliarterti of feoFTment from the habitual nse of some aimjlar 
expression in the old Anglo-Snxon charters ; see above, pp. 13, 100. The 
practical elTect, oa Bracton points out immediately, seems to have been to 
extend the vrBiruity of tho donor for the protection of the assigas as well 
as the heirs of the donee. See Reeves, i. p. 330. 
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<'H. III. omnibaB aliis haeredibus Buis a aacoenione penitus ezcluds, qnm 
SECT. n. hoc Toluit donator. Et nnd« >i faiijaamodi bwredM procmti 
i '^- fiierint, ipei taotuiD Tocantur ad aacMwionem, et bi taliter feoffaMa 
'~ aliqaem nlterlns iode feo&verit, tenet feoffameDtum, et haeredea 
teDentur ad vairantiam *, cam ipii nihil clamare poasunt nisi ex 
snccearaone et dMcensn parentnm, quamvia qnibiudam Tideatnr 
quod ipu feoffitti foerint cam parentibus, quod non est Tenim *. 
Si autem imlloB tal«8 haeredea habuerit, rerertetur terra ill» ad 
donatorem per condition«m tadtam, etiam ai nulla fiat mentio in 
drnxttione quod refertator, Tel ai ezpresea mentio in donatione 
hnbeatur : et ita ent ai haeredea aliquande extiterint et defece- 
rint*. Sed ia primo caan nbi nulloa extiterit, aemper erit res 
data donatorio libemm tenementum et non feodnm. Item in 
aecundo caan, qnoasqae inceperint haeredea esM, est liberura t«ne- 
mentom *, com autem inceperint habere, iiicipit libenm tene- 
mentnm eaae feodum*, et cum desierint eaee, desinit eeae feodnm, 
et itemm incipit esce libemm teuementnm *, et ita nunqnam ibi 
erit dotia exactio nisi fuerit donatio pura, quia de reverBione 

expreasa nunqnam fiat mentio ^ 

Item esto qnod crio dicatur in donatione, ' Do tali tantam terram 

' See below, Cbap. V. f a. 

* For the aame principle applies ■■ sbore, that the words are only 
daseriptiTs of the estate taken b7 the grantee. The instance just given 
is that of an eatate which would in later times have been oalled a special 
estate Ull. 

' A reversion, as will be shown at length below, Chap.T. | 3 (i), is not 
expressly granted, but is that portion of the estate of the grantor whieh 
he retains when he has made a grant of a anialler or lesser iuterast. 

■ That is, ' an estate for life.' 

> This is an instanee of what BLickstone calls au estate upon condition 
precedent ; ii. oh. 10, p. 154. 

* This, as will be seen in the next chapter, appears to have been ruled 
differently before 13 Edward I. The notion of a conditional estate had 
been by that time atill Au^er elaborated. The mere birth of issue was 
regarded as the happening of the condition so as to vest the fea in the 
donee, at all events so as to enable Lim to make a grant of the land in fee 
simple. The subsequent hilure of issue to whom alone bjr the form of the 
gift the land could have descended would not affect the power of the 
donee to alienate after the fulfilment of the oondition bj the birth of 
issue. See preamble of De Donis, Cb^. IT, f 3. 

' Dower can never be claimed out of a conditional estate thus created, 
for there is always the chance of its reverting. So long as an estate 
gianted to a man and the heirs of his body was regarded as conditioaal 
merely, and as subjeot to reversion to the lord in the event of tlie donee 
having no issue or of the issue failing the widow of the douee had bo 
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cum pertineDiiiB etc. habendum et tenendnin sibi «t tiaeredibaa qjj. Ill 
saia Bi haeredea haboerit de corpore ano procreatoa ; ' ai tales bhtt. n. 
haeredea extiterint, qiumTia defecerint, geueraliter vocandi aant { IS. 

odinea et in infinitum, quia satiafactum eat umditioni '. Si autem 

nnllna talis procreatua fnerit, semper erit rea data liberum tene- 
mentum, et revertetur od donatorem, omnibus aliis hiieredibaB 
exclufiia, cum non eit conditioni satisfactum, et sic adjungitnr 
conditio aub modo. Item fieri poterit donatio viro et nxori aimnl, 
et LaeredibuB uxoris tantum per modum donationiB, et eodem modo 
viro et uxori et haeredibus viri tantum*. Item viro et uxori et 
haeredibuB communibua ai tales extiterint, tcI si uon extiteriat 

tunc ejus haeredibaa qui alinm auperrixerit 

Item poterit ploribua fieri donatio per modum simul et BucceB- 
Bive ; nt ai quia plures babeat filioa, et bIc fecerit primogenito 

right to dower. When, hDWeverf the Statute De Donis coDverted thew 
estates into ectatea of limited tnheritanoe called ' aiitAtes UIl,' the right 
to dower attached aod could be claimed out of an estate tail m much a« 
out of an estate in Fee tingle. 

' And hence a gift 'viro et haetedibua aula de eorpore prooreatia,' waa 
held to imply a cODdition, and to be the gift of the foe oonditlonal on the 
donee having iaaue of hie body. Such a gift, howerer, differed from that 
in the text in not being deeoendible to heirs general. 

* Braeton here appears to confound two priaoiplea which as the law 
farther deTeloi>ed were kept quite distinct. A peraon may nuke a 
dispMition of hia lands to ^ for a limited intereit and give a further 
intenat to another to come into enjoyment or possession after the death 
of the first donee. This ia not to create a new heir, but to veat an estate 
immediately by gift in the second donee. It ia the creation of what ia 
colled a remainder, a clawi of interest whiob will be further explained in 
Chap. V. 1 3 (a). The person to whom a remainder is given takes directly 
ttmo the peraon creating the remainder, and though the interest does not 
come into poaseaaion or enjoyment till after the termination of the 
intereat of the first donee, the seoond donee does not in any aeaae take by 
devolution from the flrat donee. The first donee has a limited intereat 
given to hiui which ia terminated, and makea way for the enjoyment of 
the seoond donee. Thia ease and the next are quite different from the 
other inatancea given by Braeton in the text, pp. 165, 16& Following 
apparently Anglo-Saxon cuatom (see above, pp. 13, 5S, a, a), it was held 
that In scone caaea the donor oould restrict the devolution of the inherit- 
unee to certain pereona or classes of persona. In the later development 
of the law, and probably in the time of Braeton, the application of thia 
principle was confined to o gift to a man and his iaaue, teuhnically called 
■heirs of hia body,' either generally, or of one aei, or to the isHue by a 
particular wife. In thia case, unlike the former, the inheritauce is vested 
in the donee, and the issue take not directly from Uie donor, but by devo- 
lution fi«m the donee. 
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CH. IIL donatiouem et dicftt, ' Do A primogenito filio meo tautun terrain 
sBCT. n. etc. habeDdam et teaeodam sibi et baeredibue buib de corpore buo 
i 1^- procreatiB, et si tales haeredes uon hitbuerit, vel baboerit et defece- 
lint, tunc terrain illam do B fiiio meo postgenito', et volo qaod 
terra ad ipsum B reveitatur habendiim et tenendum eibi et hiwredi- 
buB sois quoa de corpoie buo procreatos habuerit, et ai uuUoB tales 
habuerit, vel ai babuerit et defecerint, tunc vole et concedo pro me 
et haeredibuB meis qaod praedicta terra revertatur ad C tertiam 
filium meum, habendum et tenendum sibi et haeredibua enis quoa 
de corpore suo procreatos babuerit, et sic de pluribue. Et si prae- 
dicti ABC sine talibna baeredibus de corpore eao procreatis 
decesBerint, tunc volo quod praedicta terra rerertatnr ad ma et ad 
alios baeredes meoa,' quod quidem fieret eine ezpressione per 
tacitam conditionem, nisi donator aliud inde ordinajvt. Item ai 
largius fiat donatio, ut u dicatur, ' Du tibi tantum terrae etc. 
habendum et tenendum tibi et baeredII>UB tnis vel cai dare vel 
assiguare in vita Tel in niorte legare Tolueris,' valet donatio propter 
Toluntatem et consensum donatoris, quamvis contra legem terrae 
fieri videaiur, et unUe ei legatarins piimam habuerit eeiainam, bi 
haerea petat per aBsisam, legatarius contra aaaiaam eompeteutetn 
babebit exceptionem de modo donationis : si antem legatarins extra 
aeuinam petat ex caasa teBtamentaria in foro ecclesiastico, obetabit 
ei regia prohibitio, ne judices ecclesiastici judicarent, quia nou 
habent jurisdictioDem nee coerciouem ad judicium aunm exeqnen- 
dum. Si autem in foro seculaii agere Toluerit, quamvia hoc Bit 
inauditum, bene poterit per breve formatum, cum poBBit quia renun- 
ciare iia quae pro ae et Boia fiierint iutrodncta, sine praejndicio 

aliorum* 

Item conditionum alia expressa et fit verbis negativts, ut ai 
' This would in lat«r times have been called a vected remainder in tail. 
See Cbap. V. $ 3 (a). 

' In this remarkable paHsage Braeton seoma to Boggeat two modes by 
which the restriction upon the old Anglo-Saxon power of dUpoaing of 
interests inlands bf will might be evaded. Neither of thaw modes aeenu 
to have been ever adopted or reeognised by the Courts of Common I^w. 
A devise of lands was not recognised as conveying any legal interest to 
the devisee till after the legislstion of Henry YIIL See Chap. VIII. As 
to the jurisdiction of the Ecclesiastical Courts in regard to legaoies, see 
Blackstone, ii. 513, ill. 65. A writ of prohibition was the proper mode of 
preventing a Court exceeding the bounds of its jurisdiction. Qlanvill ,11b. 
xii. c. ai^ gives a specimen of a writ of prohibition addressed to a plaintitT 
in the Ecrleaiostical Court 1 ' Rex vicecomiti salutaRi. Frohibe R. ne 
sequstur placitum in curia Christianitatis quod est inter N. et ipaum dp 
laico feodo ipsius R. in villa ipsa undo ipse queritnr quod praefatus N. 
inde eum traxit in curia Christ: anitatia coram judioibue illia.' 
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dicatnr, 'Si Titins baeres non ait, )n haeres e«to',' vel 'Si tu CH. HI. 
haeredeni de corpore tuo dod haboerU, tunc terra sic data rever- sect. ii. 

tator ad tales,' onum vel plures, simnl vel sacce>sive M-''- 

Item poterit conditio impedire descenBum ad proprios baeredea 
contra jus commune, nt ai dicani, ' concedo tibi tantum terrae ad 
terminum x anDomm, et post terminum revertatar ad me terra iUa, 
et si infra terminum illorum x annornm deceasero, concedo pro me 
et baeredibuB meia qnud terra ilia tibi remaneat ad vitun tuaiii 
vel iu feodo,' et sic facit conditio libemm teneDientum et feodum, 
et toUit conditio haeredibua assisam mortis anteceaEoria, quia ai illi 
prima facie habeant directam actionem, firraariua tarnen babebit ex 
conventione exceptionem '. Item qnod fait ab initio liberum 
tenemPDtnm et ad vitam, per conventionem poterit mutari in 
termtnam, ut si aliqDia concedat alteii terram ad vitam, fieri 
poterit later eos i-onditio, quud si tesena infra certum terminum 
obieiit, quod baeredea tenentia vel as.--ignati vel aui execntorcx 
poESunt terram sic datam tenere uaque ad certnm terminum, post 
mortem ipsiua tenentia, et ita facit conditio de termino liberum 
tenementum, et e contrario, et dat exceptionem contra veros domi- 

noe et eorum baeredea Item dat exceptionem creditori 

contra debitorem verum dominum et baeredea ejus, ai inter eoa 
convenerit ab initio, quod st pecunia auo die aolutum non fuerit, 
quod terra in vadium data remaneat creditori et auis haeredibna, ut 
infra de assiaa mortis anteceseoris de baerede Jobannis Dacy '. 

Tbanblation. 

Bracton, book iv. cbap. 28. fol. 207. I must then in tbe fiiat 
place examine tbe different kinds of tenements. 

Now it is to be obaerved tbat a freehold tenement ia tbat wbich 
a man holda to himaelf and bis beira iu fee and in inberitauce, or in 

' Thia Iii«t«ace is taken almost verbatim from the Digest, De Vulgari et 
Pnpillsri Siibstitutione, zxviii. tit. vi. i, and is not applicable to the lav at 
tilt) lime of Brocton, the maxim being, ' SoIub Deua haeredem facere potest, 
non homo.' 

' Ah to Uie a*sica mortis nnteceBBoris, see above, pL no. Notice tlio 
aceurate nae of the term ' ezeeptio ' in the sense employed by the Koman 
\Awyen. ' CoDventio ' is hero used, somewliat inaccurately, to expresB 
a conditional grant. Thin grant of the fee would not have been held 
good in later times, for it would in effect have amounted to a contil^ent 
remainder without any particular estate of freehold to aapport it: see 
below. Chap. V, ( 3 (3I. 

' See below, Chap. V. J 5 .a). The reference ia to the report of some 
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. fee alooe, to him and his heirs. Land is also held as ^cehold 
when it ia held only for Ufa, or for an indefinite period, vithont 
any fixed limit of time, as for instance onti) aach a thing happens 
or does not happen, as if it be said ' I give to each a one until 
I provide for him.' But a tenement cannot be called a freehold 
which any one holds for a certain numl«r of years, months, or 
days, though it be for a term of a hundred years, which exceeds 
the lives of men. Farther, a tenement cannot be called a freehold 
which a man holds at the will of the lord and by favour, which 
may be revoked in season or oat of season, as when a man holds 
from year to year or from day to day. 

Lib. ii. chap. 5. fol. 13. And it should be known that a gift is 
made in many ways, sometimes for instance in fee, sometimes for 
life, sometimes in fee farm, sometimes for a term of life or years, 
fiut if it be mode in any munner for life, the donee has at once 
a freeliold, so that if he be ejected he can recover by the assize 
of novel disseisin, and he to whom the land was thus ^iven can 
give it to another either in fee, or for lire if he desires, but the gift 
is liable to revocation. But if he who has belil for life makes a 
gift of the land which he hulda for life to any one in such words as 
the followiug, ' I give and grant to such a one whatever right I 
have in Euch land,' although the donor has a freehold, he does 
not create a freehold in favour of the donee, because when I say 
'I give you my right,' that moans 'I give such and such land for 
the life of me the donor,' and there is no question abont the life of 
the donee, and therefore although the donor has a freehold, never- 
theless by these words he caunot create a freehold in favour of the 
donee, because if he had said ' I give you such land in demesne or in 
fee,' this would be a wrongful act and not the exercise of a right. 
His right was to give that which he had, that is to say to ffv« the 
laud for his life, that is for the life of the donor and not for the life of 
the donee, for the latter would be wrongful and not right, and under 
a grant for the donor's life the donee cannot acquire a freehold. 

Book ii. chap. vi. fol. 17. There is another division of gifts; 
that is to Kay one kind is simple and absolute, another is conditional, 
another is restricted ; and gifts may be made to one person or to 

several in succession A gift may be called simple and absolute 

when no condition or restriction is added, for that is said to be given 
absolutely when no terms are annexed to the gift. As If it be said 
' 1 give such a one so much land in euch a township in i-etuni for his 

homage and service, to have and to hold to the said and his 

lieirs of me and my heirs, rendering for the same by the year for 
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himKlf and hia heirs to me and 1117 heirs so much, at sach terms, in CH. III. 
difchftFge of all seirice and secular customs and claims,' so that the sx^- ■■■ 
subject-matter of the gift be certain, and the services and customary ^ ^^' 
rights which are dneio the lord be aecertaiiied, although other matters ' 
from which he is tacitly discharged may be uncertain, * and I and my 
heiis shall warrant, acquit, and defend such a one and his heirs 
a^inst all persons for the serrice aforesaid ; ' and thus the donee 
acquires the subject of the gift by the title of a grant, and his heirs 
after him by the title of descent, and the heir acquires nothing 
from the gnmt made to his ancestor, because he is not enfeoffed 

with the donee Further the donor can enlarge the 

gift and make other persons in a manner heirs, although they 
are not in leality heirs, as if he says in the grant 'to have and 
to hold to such a one and his heirs, or to whomsoever he may 
wish to grant and assign that land, and I and my heirs will 

warrant the said and his heirs and his donee or assign and 

their lieitB against all persons ; ' in which case if the donee makes a 
gift or assignment of that land, then in case of the death of the donee 
and &ilure of bis heirs it falls upon the donor and his heirs to 
take the place of the donee and his heirs, and to be in the position 
of the heir of the donee, so far as regards warranting the assigns 
and their heirs, by virtue of the clituse contained in the charter of 
the first donor, which be it observed would not be the case unless 
mention had been made of assigns in the first grant. But so long 
as the first donee or hia heirs survive, it is they who are hound to 
warranty, and not the original donor. Likewise as the class of heirs 
may be enlai^^, as has been said above, so can it be restricted by 
the limitations expressed in the gift, and in that case the heirs 
general do not succeed. For the limitations fix the legal effect 
of the gift, and the limitations of the gift must be abided by 
contrary to common right, and contrary to the general law, because 
such limitations, when agreed on, override the general law, as if the 
words are ' I give such a one so much land with the appurtenances 
in N. to have and to hold to him and his heirs whom he may have 

begotten of his body by his wedded wife.' In which case, 

since a restricted class of heirs is mentioned in (he gift, it may be 
seen that the descent is only to the common heirs of husband and wife 
according to the limitations expressed in the gift, all other heirs of 
the husband being aJtogt^tJier excluded from the succesbiou, because 
such was the inteotion of the donor. Hence it is that if heirs of this 
kind have been begotten, they alone are called to the Euccession, and 
if one who is enfeoffed in this manner lias proceeded to enfeoff any one 
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. else of the land, this feoffiment holds good, and the heirs of the feoffor 
are bound to warranty, since tiiey can claim nothing except by snc- 
cessioD and descent from tfaeir ancestors, although some think that 
the heirs themselves have been enfeoffed together with their parents, 
which is not true. But if a feoffee to fainuelf and the heirs of his body 
have no such heirs, the land will revert to the donor by an implied 
condition, even if there be no mention in the deed of gift of such 
reversion, or if there be such express mention ; and this will be the 
case too, if heirs have at any time come into existence and have 
Jailed. But in the first case, where no heir has come into existence, 
the donee will always hold the property given as an estate for life and 
not as a fee. Also in the second case, until an heir has come into 
existence the estate is an estate for life ; when however an heir has 
ocme into existence the life estate passes into a fee, and when there 
ceases to be any heir the fee also comes to an end and passes into an 
estate for life, and as a consequence sucb a gift will never support a 
claim of dower unless it be an absolute gift, because it is never the 
practice to make express mention of the reversion 

Further suppose that the words used in the grant are ' X give to 
anch a one so much land with the appurtenances etc. to have and 
to hold to him and bis heirs if he have heirs begotten of his body ; ' 
if such an heir come int« existence, although he fail, then the 
heirs general are entitled and for ever, Ijecause the condition has 
been satisfied. But if no such heir be begotten, the property the 
subject of the gift will always be an estate for life, and will revert 
to the donor to the exclusion of all other heirs, for the condition 
has not been satisfied. In this way a condition may be annexed to 
the gift under the form of a limitation. Further a gift may be 
Eiade to husband and wife together, and by the limitations in the 
gift to the heirs of the wife only, and in the same way to the husband 
and wife, and to the heirs of the husband only. Also to the husband 
and wife and their common heirs if any such come into existence, or 
if there be none, then to the heirs of the survivor 

Further a gift may be made to more persona than one at one 
time to follow in succession according to the limitations of the 
gift; as if a man has more sons than one and makes a gift to the 
eldest in the following terms, 'I give to A my eldest eon so much 
land to have and to hold to bim and his heirs begotten of bis body, 
and if he have no such heirs, or if he have had heirs and they have 
fiuled, then I give that land to £ my younger son, and I desire that 
the land should revert to .5 to bold to him and the heirs begotten 
of his body, and if he have had no such heirs, or if he liave had hain 
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and they Iiave failed, tfaen I desire and grant for myself and my CH. III. 
heirs that the aforesaid land should revert to C my third son, to s«^- "■ 
have and to bold to him and his heirs begniten of his body, and so f ^^■ 
on. And if the aforesaid A S V have died without heirs begotten 
of their bodies, then I desiie that the land aforesaid should revert 
to me and to my other heirs.' This indeed would happen without 
exprees words by an implied condition unless the donor were to 
direct otherwise concerning the land. Further if tlje gift be made 
in wider terms, as if it be said, ' I give to you so much land etc. to 
have and to hold to you and your heirs or to whomsoever you wish 
to give or assign it in your lifetime or to leave it at your death,' 
the gift is valid because of the intention and assent of the donor, 
although it appears to be oppoeed to the law of the land. Hence 
if the legatee be the first in obtaining the seisin and then the 
heir bring the assise, the legatee will be able to meet the action by 
a valid plea setting up the limitations of tLe gift. If however the 
legatee be not able to obtain possession, and asserts his cltu'm by 
proceedings on the will in tlie Ecclesiastical Court, he will be met 
by the king's prohibition prohibiting the ecclesiae ileal judges from 
determining the suit, for they have no jnrisdiction in such lustters, 
nor have they any means of enforcing their judgments. If however 
he should desire to bring his action in the temporal Courts, though 
there is no precedent for such a proceeding, he might well do so by 
means of a special writ, since it was open to the testator to waive 
the benefit of a rule of law introduced for the benefit of himself or 
his heirs, provided that he does so without prejudice to others. 

Further some conditions are express and are imposed by negative 
words, as if it be said, ' If Titius be not heir, you are to be heir,' or 
< If you h&ve no heir of your body, then let the land thus given 
revert to such and such,' one or more together or successively. 

Further a condition may contrary to the ordinary course of the law 
prevent the land descending to the right heirs, as if I say, ' I grant 
to you so much land for a term of ten yeftrs, and after the term 
let that land revert to me, and if I die within the term of those 
ten years, I grant for me and my heirs that that land should 
remain to you for your life or in fee,' and tbos by virtue of a 
condition an estate for life or fee is created, and the condition 
bars the heirs from their assize of raort cCaneeator, beoiuse if 
th«7 have prima facie a right of action the tenant for years will 
nevertheless be able to plead the grant in bar to the assiEC. 
Further an estate which was originally a freehold for life, may 
by the terms of the grant be changed into a term of years: m 
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CH. IIL if on« grant to uioth«r land for bU life, b condition may be agreed 

MGCT. u. on tliat if ihe tenant di« within a certain jieriod, the bein or 

* ^ acsigni or executors of the tenant can hold the land so granted for 

a certain tenn after the death of the tenant himself, and thns a 

condition can tnrn a tenn into a freehold and vice Terra, and can 

give riM to a plea in bar against the lords and their heirs 

Further the creditors mgy have a plea in bar agabst the debtor 
(the real owner) aud his heirg, if it has been agree<l between tbem 
originally that if the money be not paid on the proper day the land 
given in pledge should enure to the creditor and bis heirs, as in 
the case mentioned below, an assise of mart d^aneeilor in the 
matter of the heir of John Dacy. 

§ 16. Tenancy by the CurU^ of Enfflaad. 
The life interest whioh a husband has in certaio events in 
the lands o£ which his wife was in her lifetime actoally 
seised 1 for an estate of inheritance is called an estate by the 
curtesy of England, In order to give the husband title as 
tenant by the curtesy the wife mnst have bad by him issue 
bom alive capable of inhenting the lands *. The origin of the 
name is doubtful. It appears to be connected with curia ', and 
to have reference either to the attendance of the husband as 
tenant of the lands at the lord's court, or to mean simply that 
under the circumstances mentioned the husband is acknow- 
ledged tenant by the Courts of England S the equivalent 
Latin expreasion being teneiu per UgeM Angliae. The doubt 
referred to in the text as being entertained by Stephanas de 
Segrave is a curious instance of the discussion and criticism 
to which rulea of law were subjected at this time '. 
' As to what Kmounta to ui actual aeitin, see Cok« upon Littleton, 

' See Littleton, seot. 35. In gravelkind lands a man may I>e tenant bj 
the eurtsay without having had any iwau. 
' In anolent Sootcb law the ezpreaaion is ' curialitaa.' 

* As Ounderman (EngliachM PriTatrecbt, p. 167} points ont, thi* 
Bpscles of interest was not, as Littleton (seeL 35) asserts, peeuliar to 
England, but is found Also in France and Oennsny. For another ex- 
planation of the term see Pollock and Maitland, Hist, of Eng. I^w, iL 
P- 4'3- 

* For fVtrther details as to the Inoideota of t«ninay by the ouitoRy, see 
Blackstoue, Book ii. p. ia6. 
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Bractoh, lib. t. cap. 30. fol. 437 b. Si qtUB cum baereditatem CH ill. 
habuerit vel non baboerit oxorem dnxerit balMiitem haeredi- bect. 11. 
tatem re) maritEkgium ' Tel fttiquam terrain ex causa donatioaiB, ^ ^''■ 
m liberoB inter Be babuerint ex jnstiB nuptiis prooreatoB, si uxor 
praemoriatur, reiuanebit viro haereditaB et terra Boa tota vita 
ipsiuB viri, sive Boperstites fiierint liberi eive mortui, omues, rel 
qutdam; dnm tamen seniel ant Toocm aut clamorem dimiserint 
quod audiatur inter quatuor parieteB, si hoc probetur*. Et 
quod dicitur de prinio vim dici poterit ds secuodo, si post- 
modam nupserit ■ecundo viro, uts da primo viro baeredea habn- 
erit apparenteB sive non, plenae aetatis vel ninoris aetatis, quod 
quidem injuTioBnm est eecundum Stepbanum de Segrave, mazime 
cnm de prinio viro baeredea babnerit, quod qoidem euatinere 
posset si nulloe babuerit, dicebat enim qnod lex ilia male 
intellecta fuit et male uBitata, quia quod dicitur de lege Angliae 
intelli(p debet de prime viro et eorum bacredibus comrauuibus, 
et non de secondo, maxime com baeredes appaxentee extiterint 
de piimo '. 

Tbanslation. 

If anj one, wliether be baa an inberitance of big own or not, 
tnarries a wife wbo baa an inheritance or land in frank mairiage, 
or any land whafever by the title of grant, if they have isane 
of their own begotten in lawful wedlock, and the wife predeceaaea, 
the inheritance and her land will enure to the bosband fur his 
whole life, whether all or any of the issue sarvive the mother or 
not, provided that the isana has once uttered a aotuid of cry 
capable of being heard within four walla, and this be proved. 
And wliat baa been said cooceming the first husband shall hold 
good alao of the second if she have afterwards married a second 
hosband, whether or not she have an heir apparent by her first 

I See above, p. loi, n. a, 

* This fa characleristicall; put bj Braeton a* an etsential oondition. 
In later Umea erjing was properly r^arded as evidttiet, but not a« 
neceasarily the only eTidence, of the child being bom alive. It vraa 
usual in earl? times to evade the extreme difOcalty whloh was experi- 
enced in adopting modes of deciding dUputed facts byfliing on some 
one fact as the mle evidenoe of the thing to b« proved. On the other 
hand, Mme one hot waa often regarded aa a conclusive Index of the 
truth or fklwhood of matter In dispute, admitting of no contradiction. 

' The law was settled in accordanoe with the opinion of Stephanua de 
Segrave b; the Statute of Westminiter II, 13 Edward I, cap. i. It was 
held that the Statute bad made a change in the common law (Tear Book, 
30 Edward I, p. ia6}. 
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I'tl. III. tiueband, whether of full age or nsder age. But this acconliDg to 
titci. u. ^tephauus de Segi-ave is tud law, cBpecially wheD eht have heird 
^ ^^- iu eiciatence b; the first hosband, thougli it might hold good if 
she have nooe, for he used to say that that law waa niisuiider- 
stood and misapplied, because what is said aa to the curtesy of 
England ought to be understood to relate only to the first husband 
and their common heitv, and not to the second husband, especially 
when there exists an heir apparent by the first husband, 

§ 17. Term of Teart. 
In the following passage Bracton speaks o£ estates less than 
freehold. The characteristic of this class of interests in land 
is that the eBtat« ia sure to come to an end on the lapse of 
some specified time, however remote that time may be. The 
passage is very remarkable^ as noting the precise point at 
which terms ' of years cs^me to he recognised as estates in 
land*. Before the change here mentioned the termor or 
lessee had no interest which the law would protect ^[ainst 
third persons, nor indeed against the lessor, unless the interest 
in the lauds rested on a eonveitio, or covenant by deed. It 
bad been the practice from very early times to grant leases by 
deed ', and in such a case, if the lessor wrongfully ejected the 
lessee, the lessee bad bis remedy by action on the covenant 
(per brere de conveidione), as in the case of any other covenant 
under seal. The new writ which was introduced, as stated in 
this passage, afforded the lessee a remedy against his lord, 
whether the lease was by deed or not; and also gave him 

' It should be observed that \>j the ward ' term ' is meant not only the 
period during which the interest lasts, but the interest or estate itself. 

■ The distinguishiiig charscteristio of an «Btal« in lands is that it con> 
lists of ■ oollaotion of rights fn rmt, or rights STsilable sgainst all the 
world, as distinct from the other gi'eat class ot rights, iuni in ptnanam, 
which are only STsilable against some particular or determinote person 
or perwins ; e. g. rights arising from contract. See Austin, L pp. 3S0-389, 
and below. Appendix to Part I| f I. A more spt illustration of the dis- 
tinction between rights inperaonam and rights in ran than that contained 
in the following passage cannot be found. 

* See Hadoz, Formulare Anglicsnum, Preliminary Dissertation, XX ; 
Form^ Hos. cxxxr, ocxx, ccizi, ccxiii ; and see atwve, p. 49. 
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a right to protection against ejectment by a third person, and CH. III. 
probably an additional remedy, by enabling the lessee to """''■ "■ 

recover poBeessioQ of the land, and not merely damages for 

breach of covenant. This was called the writ of quare ejecit 
iwfra termiaum '. 

Thns the interest of the termor or lessee for years, instead 
of resting at best apon a covenant with hie lessor, and there- 
fore being enforceable only as against him, became a right of 
property which could be enforced against any wrong-doer, by 
a remedy analogous to that provided for a wrongful ouster of 
a freeholder from his possession. Thus these interests became 
estates or rights of property in land. There was however an 
important difference in the devolution of the estate on the 
death of the lessee. Under the earlier law, the persons, who, 
upon the death of the lessee within the term, would have been 
entitled to the benefit of the covenant, were the executors or 
administrators of the deceased, and therefore it was natural 
that this new estate or interest should descend, not to the 
heir-at-law, but to the personal representatives, the executors 
or administrators, of the lessee. Thus leasehold interests came 
to be classed with personal and not with real property*. 

Bbactok, lib. iL cap. 9. fol. 37. Si aatem fiat donatio ad ter- 
ininum annorum qaamvis loDgiasimam, qui excedat vitas hominum, 
tamen ex hoc noD habebit douatcriuB liberum tenemeatum, cnm 
tenninuB annoram certus sit et detenninatus, et tenninos vitae 

' According to Fitzherbert the ae'nr writ wu that of ' ^ectio flrmaa,' 
but be appears to bave made a mistake, 'ejeetio firmae' being a later 
derelopment of the writ of treBpsBB. See Pollook and Haitland, Hist, 
of Eng. Law, il p. 109, and infra, p. 343. In the fblloning passage of 
Braoton the recover; of the poseeraiou of the land is mentioned ai if It 
were part of the extended remedy. provided by the council. If so, the 
importance of the passage in the history of the reo^iDitioa of leasehold 
interests is much increased. In later times it was doubted whether the 
judgment was not for damages merely, and not for the recoreiy of the 
term. It was, however, finally settled that in ' ejectio flrmae ' the term 
itself could be reoovered. See Fitzherbert, Hatura Brerium, 145 m ; 
I Selwyn's Nisi Frins, ^'ectment, p. 615 ; Doe d. Foole v. Erriugton, 
I Adolphui and Bllis, 756. 

' See as to tlie furtlier history of terms of years, below. Chap. Y. j i. 
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CH. Ill, incertns, et quia, licet nihil certiua ait morte, nihil tamen iaeer- 
arcr. n. tins eat hora miniis. Potent etism qds terram alicui concedero 
f 17. ad terminnm anaoram, et ille eandem infra terminnm ilium Hlt«ri 
dare, vel eidem in feodo, et sic mntare nnam poeaMsionem in aliam, 
ei firmarinm feofTaTerit '. Si autem alinm, ntraqne poraesaio dara- 
bit, quia sese oompatinntnr teiminofl et feoSamentom de eadem 
terra, qnia ibi sunt diversa jora, ad feoffatam vero pertinet pro- 
prietaa feodi et liberum tenementum, firmarins rera nihil sibi vin* 
dicare potent nisi nsum imctaiim, scilicet qood libere ati poseit 
et sine impedimento feoffati percipere uenm fractnum*. Item dare 
potmt qnis allcni terram ad volnntatem snam, et qnamdin ei pla- 
cnerit de termino in terminnm, et de anno in annum, et in qno 
easu ille qni accipit nnllam habet libenim tenementum, cnm dominna 
proprietatia rem sio conceasain repetere posait ucnt a precario '. 

Lib. iv. cap. 3(1. foL 3>o. Nunc dicendum ai quia ejioiatnr de 
nanfrnctu vel nsn et habitatione * alicujna tenementi quod tennerit 
ad terminnm annorum ante terminum aaum. Poterit enim qnia 
in nno et eodem tenemento habere liberum tenementum et aliua 
naumfmctnm et nsnm et babitationem. Solent aliquando talea, 
cum qecti eaHnt infra terminnm auum, perqnirere dbl per breve 
de conventione. Sed quia tale breve locum habere non potnit 
inter aliquaa personaa, niai tantnm inter ilium qui ad firmam tra- 
didit et ad terminnm, et ilium qui ceperit, nee alios obltgare potest 
obllgatio conventionia, et etiam qnia inter tales personas viz vel 
non sine difficultate potnit terminari negotium, de consilio cuiiae 
provisum est lirmario contra quoscunque dejectoree per tale breve : 

' A. man taa^ make a \etiae of his land to another for a term of years, 
and within that term gnnt the rreehold to a third peraoD or to the 
leasee. Thia Utter proceeding would be technlesJlj oaltad ' Teleuing ' the 
revenion. As to the convejance hf lease and reloHse, see below. Chap. 
T. I 3 (il, and Chap. Til. 

■ ir the ft-eeholder enfeoSh a third person of the land already held by 
the leasee, the poaseasion of the leasee or termor will ooexist with the 
•eisiii of the freeholder. The lessee haa the nae of the soil, and the right 
to coItiTate it and reap Its produce, and for this purpose has exclusive 
possession. This however does not amount to seisin (see above, pp. 49, 
B. I, log), whioh must reside elsewhere, either in the lessor or in hia 

' As to 'preosrium,' see above, p. 30. 

* These terms are borrowed from the Roman lawyers. See Justinian's 
Institutes, ii. Titt. iv. v. The Roman conception of the interest is very 
sualogous to that of English law ; it implied the right of temporarily 
using a thing of whieh some other person was the dominus in such a way 
•a not to interfere with his ultimate or reveraionary right. 
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'Box Vicecomiti salutem. Praecipe A quod jurfe et sine dilatione CH, Iir. 
reddat B tantnin terrae cnm pertinentiia in tali villa qnain idem a^cr. 11. 
A qui dimisit etc' Vel sic, ' Si talis fecerit te aecuram etc., ut f 17. 
iniVa, ottensnms qnare deforceat tali tantum terrae cum pertinen- 
tib, in tali villa, quod talis dimisit ipai tali ad terminum qni 
nondam praeteriit, infra quern terminnm praedictua talis illnd 
vendidit tali, occasione cnjuB venditionis ipse talis poetmodum 
talem de praedict-a torra ejecit ut dicit. Et habeas ibi etc. 
Teste etc.' Et si tale breve competat contra eztraaeum propter 
Tenditionem, multo fortiaa competat contra ipenm dominum qui 
dimieit et dne causa ejecit, quom contra estraneum qui causam 
habnit qoalem qualem, u occasiene Tenditionie ei factae venditor 
finnarinm ejecit, vel aliter si alius qecerit quam ille qui dimisit; 
et tunc sic, ' Quam C de N ei dimisit ad terminum qui nondum 
praeteriit, infra quem tenninam praedictus A vel praedictua C 
ipsum B de eadem terra vel firma sua injuste ejecit ut dicit etc' 
■ . . Nod magis poterit aliquis firmarium fgicere de firma sua quam 
tenentem atlqnem de libero tenemeoto suo. £t node si ille eje- 
oerit qui tradidit, Beixinain ' restituet cum damnis, quia talis re- 
stitutio Don multum difiert a diseeisina. Si autem alius quam 
qui tradidit ejecerit ; si hoc fecerit cum auctoritate et voluntate 
tradentis, uterque tenetur hoc judicio, unua propter factum et alius 
propter auctoritatem. Si autem sine voluntate, tunc tenetur ejector 
utrique tam domino proprietatis quam firmario, firmario per istud 
breve, domino proprietatis per asaisam novae disseisinae, ut onus 
rehabeat terminum cum daranis, et alias liberum tenementum 
Bunm sine damnis. Si autem domisus proprietatis tenementum 
ad firmam traditnm alicui dederit in dominico tenendum, seisinam 
ei facere poterit salvo firmario termino suo*. Poterit enim eum 
inducere in seiainam vacuam, quantum ad ipsum et suos, et attor- 
nare' ei finnarinm et servitium suam, dum iamen feofiiLtuB nou 
utatnr, nee expletia capiat, maxime neo firmarium impediat uti, 
nee ipsum ejiciat. 

Tbakslaxioit. 

BsAOTON, book ii. chap. ix. fol. 27. If moreover a gift be made 

for a term of years, though of exceeding length — longer than the 

> • Seiiiln ' U here used improperly, as simply eqnivalenl to poaseasion. 

* That is, if the freeholder wishes to oonrey the freehold to another, he 
can effect this notwithstanding the interest of the leasee. He can aonver 
the reveraion by 'grant,' or he can mske livery of seisin and cause the 
farmer to attorn to the taoBee. See below, Chap. V. S i. 

' On the necessity of attornment on the part of the termor to complete 
the alienation of the freehold, see below. Chap. T. t 3 (i)- 
US 



LijitzedivGoo^le 



l8o EXTRACTS FROM BRACTON 

CH. III. life of man — nevertheleBs this will not give the donee a freehold, 
snrr. it. since a term of y«ara is fixed and ascertniDed, and the limit of 
f ^^' life is UDcertain, sod because, although nothing is more certain 
than death, notliing ie more uncertain thun the time of death. 
Moreover if land be granted to a person for a term of years, 
the grantor may daring the same term grant the same land 
to another or to the same person in fee, thus, if be enfeoff the 
lessee, ehanging one kind of poseefsion for another. If how- 
ever he enfeofis another, both kinds of possession will contiuae, 
because the term and the feoffment of the same land may 
well co-exist, cince in that case there are different sorts of 
rights ; the ownership of the fee and the freehold belong to tbe 
feoffee, while the lessee can claim nothing for himself except the 
usufruct, that is to say be may freely and without hindrance on the 
part of the feoffee take tbe produce. Further one may give 
to another land to hold at will, or so long as he pleases, from term to 
term, or from year to year, in which case the donee has no free- 
hold, for the lord of the fee may reclaim land thna granted as 
from one holding by mere grace and favour. 

Book iv. chap. 36. fol. 220. I must now speak of the case of 
a person being ejected from tbe use and occupation of any tene- 
ment which he holds for a term of years before the expiration of 
his term. For in one and the same tenement one man may have 
a freehold and another use and occupation. The usual remedy 
open to such lessees, when they are ejected before the expiration 
of their term, is by action of corenant. But inasmuch as this 
action was not available except as between lessor and lessee, and 
third persons could not be bound by the covenant, and even as 
between lessor and lessee it was an insufBcient and inconvenient 
mode of determining the matter, by the advice of the Curia Regis 
a remedy was provided which the fni-mer could avail himself of 
as against any person whatsoever who should turn bira out of 
possession. This was by means of the following writ: 'The king 
to the sheriff greeting. Commiuid A that he duly and without 
delay do restore to S so tnaoh land wilh the appurtenances in such 
a township, from which the said A who demised the land to B 
(bos wrongfully ejected him, etc.),' Or thus : ' If -J gives proper 
security, summon S to show cause why he ejects and keeps ejected 
A from so much land with the appurtenances which C demised 
to A for a term which is nut yet passed, and within the said term 
the said C sold the land to B, by reason of which sale the said B 
afterwards ejected A from the said land as he saith, etc' And if 
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sncli a writ is available agaiiiat a Btranger on accotmt of a sale CH. III. 

to him, much more is it available against the lord himself who bbct. n. 

demised to, and without reason ejected, the lessee, than against a * ^^ ('^ 

stranger who had some sort of eieuse if at the time of the 

sale made to him his vendor ejected the former, or if on any other 

ground any one other than the original lessor has ejected the lessee. 

In that case the writ speaks of ' the land which C of N demised 

for a term which lias not yet expired, within which teim the aforesaid 

Aor C wrongfully ^ected Ji from tlie said laud as be alleges etc.' 

. . . Xo one can eject a farmer from his farm any more than he can 

eject a tenant from his freehold. Eence if it be the lessor who ejects 

the fanner let him restore the posseseion with damages, for Euch 

a right of restitution does not differ much from the case of disseisin. 

But if the ejector be some person otlier than the lessor, if he have 

done the wrong by the authority and at the bidding of the lessor, 

both of them are liable to judgment, one because he did the act, 

and the other because he authorised it. But if the act was done 

agEunst the will of the lord, then the wrongdoer is liable both 

to the lord of the fee and to the farmer, to the farmer by the 

writ which I have mentioned, to the lord of the fee by the sLtaixe of 

novel disseisin, so that the one may recover the term with damages, 

and the other his freehold without damages. Further if the lord of 

the fee gives any one a tenement to hold in demesne wliicli has been 

granted to another for a term of years, he may well gi'ant to him the 

seisin without prejudice to the term of the farmer. For the lord 

may confer upon the grantee the seisin which he vacates so far 

aa relates to himself and those claiming under him, and he can 

cause the farmer to atlorn to the grantee and to render to him the 

services, provided always that the feoffee may not enter into 

occupation of the land itself, or take any part of its produce, and 

in particular may not hioder the farmer in his enjoyment, or 

eject him. 

^18. Serviiudei, {EateTnentt and Profit$.) 
(i) In General. 
The branch of our law which relates to the class of rights 
over land belonging to another (jura in alieno solo), called 
servitudes, is derived mainly from the Roman system. The 
principles here laid down by Bracton are in most cases taken 
direct from Roman sources, and, speaking generally, are still 
recognised as the basis of the law on this subject. 
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[. The main charactericitic of the rights in question is that 
they are either rights of using the land of another for certain 
defined and limited purposes, as, for instance, of riding or 
driving cattle across it; or righta of restruning the owner 
from using his land in certain definite ways, for example, the 
owner of a house with ancient windows has a right to prevent 
any owner of adjoining land doing anything upon his soil 
which may obstruct the access of light and air to the ancient 
window. The former class are called positive, the lattw 
negative servitudes. It is convenient, though not perhaps 
strictly accurate, to speak of both classes as rights of user 
exercised over the land of another. 

If the purposes for which the land of another is used 
merely tend to the more convenient enjoyment of another 
piece of land, the right is called an eatemenf ; if the right is 
to take a portion of the soil or the produce of the soil of 
another, the right is called a prqfii ^ prendre. 

Bracton poiote out clearly the distinction between rights 
over the land of another which are appurienant, or rights 
which are exercised over tenement B (called the praedium 
aervieiu) by the successive owners of tenement A (praedium 
dominant) as and being such owners, — and rights »m grot*, 
or rights which are not attached to the ownership of any 
piece of land^. Again, he poiate out correctly that the 
' It appears to be the more correct view to oonfiue the ezpreasion 'ease- 
ment' to rights tgipurlenant to land. Whether there can be an eaaelneiit 
properly so called not bo appurtenant is a question which has been muoh 
distniBsed, but apparently never finally aettlsd ; although the dictum «t 
Iiord Caima in Bu^eley t. Midland Railway Company (1866), Law 
Reports, i Chancery, p, 310, that 'an easement muat be connected with 
a dominant tenement ' appears never to have been dissented from. (See 
Gale on Easements, 4th od., p- 13, note d.) Such rights at all eventa 
partake of the nature of eaaementa as far aaregardatheir mode of creation, 
which must be by deed (Bird v. Htgginson, 6 Adolpbua and Eilis, 834 ; 
Wood V. Ijeadbitter, 13 Heeson and Walsby, 838). Probably however 
tliey do not possess the principal characteristio of an easement properly 
80 called — the capacity of being asserted as against third parties. They 
are rights in petaonam, not rights in rem. (See Bill v. Tupper, a Eurlstone 
and Coltmao, lai ; Stockport Waterworks Company v. Potter, 3 ib. 300.) 
There is no question however that the law recognises prq/Ib 'in gross,' le. 
not appuitenant to lands, as rights in rtm. 
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essence of the ri^ht cooBists in the power of teetraining CH. III. 
the owner of the servient tenement (that over which the ■'''^"■ 

ri^ta are exercised] from putting into force hie full rights 

of doing as he pleases with the land. He may not bo use 
his land as to obstruct my right of passage over it, or of 
having water from his stream. His rights are however only 
limited by positive duties; that is, by certain duties imposed 
by known rules of law. User of land which causes damage 
to a neighbour does not necessarily amount to legal injury. 
The principles and the iUustrations here given by Bractou are 
in the main applicable to the law at the present day. 

With regard to the origin of servitudes, or the modes in 
wbich they may be acquired, Bracton correctly lays down 
the two modes which have always been recognised, ffranf 
(dominorum constitutio) and prescripiitm (usus). Feoffment 
with Hvety was confined to granting freehold estates in laud. 
It was not ap{Jicab1e ix> the class of rights in land under 
consideration. Hence the other principal mode of creating 
rights was adopted, namely writing under seal, and it became 
a principle that for the creation of a servitude (easement or 
profit) a grant by deed was necessary. 

The other mode of acquiring servitudes is, according to 
Bracton, jxr longum utum eoniittuum et paeificum. The user 
must have been as of right, not violent, or clandestine, or 
permissive. These principle, borrowed from the Romans, 
took root in our law. Only, as time went on, the notion of 
prescription * underwent a change. Long enjoyment of a 

' It Es important to be*r In mind the distinctioQ between local or par- 
tionlsr ouatom and prescription. A local custom is where within the 
limits and subject to the restrictiona recogaUed by the law (see Black- 
Btone, 1 p. 76) a practice has prevailed time out of mind in a particular 
diatrict, creating certain special righta and dutiea peculiar to the dwellers 
in that district. Fresoriptton Is where a person possesaea a right by reason 
of the &ct of long and unlnterrapted enjoyment, as of right, either by 
himaelf and hia ancestors, or by himBSlf and his predeceaaors in title (i. e. 
tboae who have preceded falm in the owaeraliip of the land in respect of 
wliich the right la claimed, and whose rights have by alienation oc 
devolution become vested in him). S«e Blaokatone, iL p. 963. 
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CH. III. right was not considered, as was the case in the Roman 
"""• °- BfBtem, and as Bracton's language here implies, as itself a 

' positive mode of aoquisition, but only as evidence that at some 

period the owoer of the soil had created the right in question 
by a lost or foi^tten deed ^ So far was this carried that, on 

' Blackstoue, li. 065. This dootrme, arising from wfast ftt the preaent 
day Tre may ventara to prononnoe false biatorioal notlooa, ha« prodnoed 
a curioni rule with regard to 'proflta.' Aocording to the legal theory, 
every profit, such for instance M a right of pasture on the lord's VMte, 
must have originated in a grant by the lord. Therefore it can only he 
claimed by persona who are o&pable of taking by grant. Therefore it 
cannot be claimed, in Tirtue of a local custom or otherwiee, by an in- 
definite body, such for inatanoe as the inhabitants of a parish who are 
not a oorporation (see Lord Batherley's observations in Warrick r, 
Queen's College, Oxford, Law Reports, 6 Chancery Appeals, p. ^34 ; and 
compare Goodman v. Mayor of Saltssh, Law Reports, 7 Appeal Casea, 
633). Id bet the inhabitants have in many places exercised such rights 
of pasturage. And there can be little doubt that the practice has 
desoeaded Irom very early times, and was in faet a reet^nised right in 
the community inhabiting the district before the idea arose that the 
soli was the property of the lord. To the lame origin doubtless must be 
referred most of tbe rights of a similar character enjoyed by Areeholders 
and copyholders. These rights did not as a fkct originate in a grant, 
they were recognised at a time before the notion of the sole owoenhip of 
tiie lord came into existence ; but because of the false historical theory 
that such rights must have been created by grant, it has beeome an 
eatsbliahed rale In our law that inhabitants, unlike freehold or copyhold 
teuants, cannot as such claim proSta in tUimo tolo, and that a custom to 
exercise such alleged rights is Invalid. Where the practice has been to 
exercise the privilege as of right from time immemorial, great praotioal 
injustice is often done by the operation of this rule of law. That in- 
habitants as such could not claim a right of common was formally decided 
in Oateward's case (6 Coke's Reports, 59 b) in 4 James L It appears 
fh>m the Act, 43 Eliz. c 11, that such rights were at that time recognised, 
and that an Act of Parliament was thought aeoosaary for their extinguish- 
ment (see Elton on Commons, p. 151]. The Act provides for the reclama- 
tion of certain marshes wherein 'divers have common by prescription by 
reason of their reaiancie and inhabitancie, whiche kynde of common* nor 
their Interest therein can by the common law be extinguished or granted 
to bynde otbera whiche slioulde inhabite there afterwardes ' (Statutes of 
the Realm, It. 977). The inference would seem to be that the established 
rule of law is in fact a creation of the Eliiabethan lawyers. See above, 
p. 8, note a. Somewhat inconsistently, however, rights in the nature 
of easements ar« still reof^nised »i capable of rerting on looal custom. 
For example, a custom for the inhabitants of a particular district to play 
la«Ail games on a certain piece of land waa upheld in Fitch v. Bawlings^ 
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proof of enjoyment for a considerable period, juries were CH. ill. 
directed to find that a grant bad been made and loet, although '^''^- "■ 

distinct proof might be given that the enjoyment had '' 

originated in usurpation before that period'. A new species 
of prescription was introduced by the Prescription Act, 2 and 
3 "Will. rV, e. 71. By that Act exercise and enjoyment of 
the easement or profit for definite periods limited by the Aet 
have the effect of creating an indefeaaihle title to the right in 
question '. 

These rights were deemed so far to be of the nature of free- 
hold rights ae that the appropriate remedy for distarbauce o£ 
their enjoyment was by the Assize of Novel Disseisin. 

Bbaotok, lib. It. cap. 37. fol. 330. Pertinent enim ad liberum 
tenementam jura sicut et corpora', jura sive eeivituteB diveisia 
respectibus. Jnra autem Bive libertat«a did poterunt rations tene- 
mentonun, quibua debeatur. Servitutes vero ratione tenemen- 
tomm a qnibiis debentnr', et semper conaistunt in alieno et non in 
proprio, quia nemini servire potest suus fundus propriuB ', et nulliiH 
hnjusmodi servitutes constituere potest nisi ille qui fundum habet 
et tenetnentmn ', quia praedionim aliud liberum aliud servituti 
BuppoBitum. Liberum dici potent quod in nullo tenetnr vel as- 
tringitur proedlis vioinoruiu. Si aut«ni teneatur, dicitor servituti 
■uppoBitnm quod prius fuerat liberum, et hoc sive teneatur praedio 
live teuemento sUeno de voluutate et coustitntione doDiinorura, 
▼el propter servitinm certnnt, vel propter vicinitatem, quia, ai 

a Henr; BUdutone, 393 ; and a custom to hold horse-isoea on a particular 
day on a moor, in Hounser t. lamay, i Hurlatone and ColtmaD, p. 739. 
Donbtless the recognition of proQts as being claimable by cuatom would 
have been more detrimental to the intereata of Idria of manora than the 
reo^inition of mere easumenta. 
' See Qale on Eaaementa, p. 149. 

* See Sections 1-3. 

* See Juatinian's luatitutea, IL tit, a ; and for the dislinctiDn between 
corporeal and incorporeal things, see below. Appendix to Fart I, $ i (11). 

* And hence the expreaaiona 'aerrient tenement,' 'dominant tenement' 
have taken root in our law to eipresa reBpeetiveJy the land over whioh 
tba right Is eKereiued, and the land to the ownerahip of which the right 
JB attached. 

' ' Nnlti rea ana aervit.' Dig. lik viii. tit. U. a6. 

' Compare Dig. Uh. vUi. tit ir. i. S i : ' Ideo autem hae aervitatea 
praedionim appellantur quia alne praediia oonatitnl non poaaont.' 
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CH. III. faerit incertum, ut d quia plus dederit aliquando minus, baw 
sBcr. iL egget potius emptio herbagii quam psBtuTB, et hoc erit potius per- 
( IS (')■ eonale quam pntediale'. Item eodem modo si quia temporibus ad 
Toluntateiu sosm. Item herbaginm dici poterit si' cui concedatur, 
quia Don habet liberum tenementnm ad qood pertiuere pOBsit. Et 
talis dici potent constitutio qna domus domoi, ras niri, fondns 
fiindo, tenementmn tenemento eubjuagatnrj at non tautum per- 
sonae per se Tel tenementnm per se, aed uterque simul tarn tene- 
mentnm quam personae. Et ita pertinent serritutes alicui funds 
ex oonstitotione sive ex impoedtione de volnntate dominorum. 
Item pertinere poterunt sine constitutione per longam osam con- 
tinaum et pacificum et non intemtptnm per aliqnud impedimentnm 
contiai-inm ex patientja inter praesentes, qoae trcthitnr ad consen- 
Bum*. Et nnde lioet eervitiu ezpresse non imponatur nee con- 
Btltuatar de voluntate dominoram, tamen si quis ubub fuerit per 
aliquod tempus pacifice sine aliqna iutfirruptione nee vi nee clam' 
iiec precBrio^ qood idem eat quod de gratia, ad minoa ainejodicio 
' Bracton Is here diHtlngalsbiDg whftt would in later times have been, 
called rights Bppiirtenant, or rights attached U) and enjoTed b; the Boe- 
oeasiTs owners of a dominant tenamant, trom rights in gross ; see above, 

' The rule of Roman law was, as laid down by Ulpisn (Dig. lib, sli. tit. 
iii. lo, i i), 'Hoe jure utimur ut servitutea perse nusquam longo tempore 
ospi possint, oum aedifloiis possint.' That is, where a house (or other 
immovable thing] which has been acquired bj utuoapio lias attached to 
it certain rights over the property of another, these ssrvitudas are acquired 
together with the house, etc But no servitude ptr m cao be acquired bjr 
long user. The law appears to have been different in Cioero's time, but 
the possibility of acquiring servitudes by veucapU) was abolished as in- 
consistent with the true principles of Isw by the Lex Scribonia, see 
Pothier, Dig lib, xli. tit. viu Compare Dig. lib. xli. tit. L 43. ( i : 'Inoor- 
porales res traditionem et usucapionem nou recipere maaifestum est ; ' but 
the praetorian rule, allowing servltudea to be acquired by lapso of time, 
which was preserved in the codification of Justinian, practically abrogated 
the Lex Scribonia, The doctrines of Soman law as to the acquisition of 
rights of ownership over things are hare adapted by Bracton to the acqui- 
sition of rights in ra aliena. This took root In our law. The rights in question 
can be atquind by prescription. Rights of ownsrship over things cannot 
be so acquired, but the remedies (and now the rights, 3 and 4 Will. IV, 
c 97, s. 34) of the true owner are extinguished by the lapse of a defined 

' See Dig. lib. xliii. tit, iiiv. i. 'Praetor ait, "Quod vl aut clam 
Actum est, qua de re agitur, id quum ezperiendi potestss est restituas.'" 
Compare xli. tit ii. 6. 

' 'Ait Praetor, "Quod precario ab illo habes, aut dolo malo feoiati ut 
desinerea habere, qua de le agitur id illi restituas." ' Dig. xliii. tit, xztI, 
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diBSeiairi non potest ; quia ai violentia odhibeatur, nnnqnam erit CH. III. 
joi dtBaeiutorie propter temporia diatunutatem, uiai per negligen- bkit. "■ 
tiam ipsios qui vim patitur ex longa et pacifica et oontiona poB< ^ ^^ (''' 
Beasione ioter praeeeatea, secua inter abaeutea ', et talia aeiaiua 
mnltiplidtflr poterit interrampi '. Si antem fiierit seisi&a clan- 
deetina ecUicet iu abaentia domiaorum, vel illia ignorantibus, et ai 
Bcirent eaaent prohibituri, licet hoc fiat de consenaa vel diasimula- 
tione ballirorum, valere non debet. Si antem precario faerit et 
de gratia, quae tempeatire rerocari poaait et intempeative, ex 
longo tempore non acquiritnr jua, nee in caan proximo notato. 
Illud antem, quod de gratia est, ad volnntatem ooncedentis revo- 
cari potent quocnmque tempore, quod quidem non eat in com- 
modato. Potest etiam aervitoa ita conBtitui in proprio, ue liceat 
domino fundi ]>aBcere in auo proprio, et aic conatituitur aervitus in 
Aindo alieno, aliquando ab homine, aliquando ex patieutia et ubu'. 
Et eodem mode imponitur qnandoque a jure et neo ab homine nee 
ab nan, acilicet, ne quia fuciat in proprio per qnod damnum toI 
nocumentum eveniat vicino*. Nocumentum euim poterit esaa 
jnatum, et poterit esse iujarioaum. Injuriosnm nbi quia fecerit 
aliquod in auo injuate contra legem vel contra conetitutionem 
probibitna a jure. Si autem probiberi a jure non poaait ne faciat, 
licet nocumeutum iaciat et damnoaum, tamen non erit injuHoanm, 
a. Compare the rule of our law that continued enjo^rment in order to 
give a title must be' aa of right,' a and 3 WilL IT, c 71. Asto'preoario,' 
•ee above, p. 30. 

* Compara the Inatitntea of JiutinUn, lib. li. tit. ri. pr. ' ImmobQea 
[Tea] . . . inter prBeeentea dwoennio, inter abaentea Tiginti annia [nan- 
eapinutur].' 

* The mt«miption moat be of the right itself not of the actual enjc^- 
ment. Inl«rriiption of the right deatrojs the preacription or custom (a«e 
Blackatone, i. 77) ; interraptioa of the actual enjojmeiit or user, however 
long cODtinued, operates only aa acme evidence that the right haa been 



* Thia Ib a correct deacription of ' neg&tive ' aasementB, where one 
pcnon baa, aa owner of tenement A, the right to reatmio the owner of 
tenement B from putting hia land to uses which would, but for tbia 
^>eiiial right, be legitimate. For example, A who has a houae with an 
aooieat window oTerlooking B'b land, can prevent B from building on hie 
land so as to obatmct the acceea of light and air to the window. Compare 
Dig. HI). viiL tit. 1. 15 : ' Serritutam non ea natura eat, ut aliquid facial 
quia ; Teluti viridai^ toUat, aut amoeniorem prospectum praeetet, aut in 
hoc nt in sue pingat ; aod ut aliquid patiatur aut non faciat' 

* Thia however ia not propeilj a aervitude at all, but part of the general 
rl^t* attached to the poaaeuion of property. For the distinction between 
dominium and servitu* aee Auatin, vol. ii. lect zlviiL 



.00^ Ic 



l88 EXTRACTS FROM BRACTON 

CH. IIL licitnm eat enim oaicoique facere in sno qaod danmnm injurioGam 
KEcr. n. noa eveniet viciuo, at si quia in fimdo proprio coustniBt aliqood 
i IS (i). roolendinuin, et eectam flnam et aliomm vicinoram Bubtrshat 
~ ' vicino, facit vicino damnum et non injuriam, cam a ]«ge vel a 
conetitutiose prohibitum Don sit oe molendiuum habeat vel ccin- 
Etruat ', Item a jure imponitur servitus pra«dio vicinorum, acilicet 
ne quia stagnum Buam altiiis tollat per quod t«nementum victni 
Bubme^^atur. Item ne faciat foasam in buo per quam aquam 
viciui divertat, vel per quod ad alveum BUuni pristinum ruverti 
non posait in toto vel in parte. Item ne qnid faciat in euo qao 
minua vicinns buub onmino nti poasit servitute imposita vel con- 
cesea, vel quo minus commode utator loco, tempore, nomero vel 
genere, qualitate vet quantitute. Et non refert ntmm hoc omnino 
fecerit vel quod tantnodem valeat : ut ai quia faabuerit jus eundi 
per fimdum alienum, non aolum facit disaeiainam si viam obetniat, 
Fed si ire non permittat omnino commode vel ad usum debituin. 
Item Bi reficere viam non permittat, ad viam enim pei'tinet re- 
fectio. Item eodem modo ai omaino aquam non divertat, eei 
foaaara faciat vel pui^are non permittat; quia ad aquae dnctum 
pertiiiet purgatio, eicut ad Tiam pertinet refectio. Item licet 
omnino non impediat, si fecerit tamen quo minus commode, facit 
disseisinam, ut ai commnnirtm habeat ia certo loco cum libera et 
competenti ingresau et egreaau, faciat quia foasatum et bayam, 
murum vel patlacium, per quod oportet me ire per circuitum, nbi 
priuB iugreaaus sum per compendium, salvo t&men vicino jure suo 
si recenter ad querelam ejus qui injuriam passua est quod auum 
fuerit exeqoatur*. ... 8) autem debitum modum excedat quis, in- 
continenti repelli poterit, post tempus vero non nisi cum causae 
w^nitione : et aio, ut praedictum eat, poterit quia habere aervitu- 
tem in fundo alieno et uti, niai probibeatur ex juata cauaa. Jura 
Biquidem quae quia in fundo alieno habere poterit, infinita aunt. 

* Bractoa here oorreotl; draws the distinction between fjamnum — mem 
damage or harm, — and ir^rfo— -aa illegal act earning damage. Obstruct- 
ing a beautifol prospect which I have always enjoyed from the windons 
of my house is, in the view of English law, a mere damnum ; dimini)ihiDg 
by obstruction the quantity of light and air which I receive through 
ancient windows is injuria. 'Sic utere too at olicunm non laedas' is 
said to be the maxim of our law. As Hr. Austin points out (ii. p. Bag), 
if by 'laedas' Is meant mere damage, the mnxim is untrue as a legal pro. 
position ; if it means 'injury,' it tells us nothing, as it affords no explana- 
tion of the distinction between damage and injury. 

■ The case put is apparently the interruption of the easement tiy a third 
penon. The owner of the tenement has apparently a right prior to that 
ef the owner of the easement to a remedy against the wrongdoer. 
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TBAN8LATIOIT. CH. IIL 

Bbacton, book iv. chap. 37. fol. azo. There are certain rights i%\,) 
whicli beloDg to a tenement — besides the ownership of the cor- , 
poreal thing — these are from different points of view called rights 
or serritndes. They are called rights or franchises in reference 
to the tenements to which they appertain. They are called ser- 
vitudes in reference to the tenenieiitB sahject to the obligation ; 
and they always consist in rights over another man's land and not 
over a man's own land, because no one can have a servitude over 
his own laud, and no one con create a servitude of this kind 
but be who has lands and tenements, for some lands are free, 
others subject to a servitude. Laud may be called free when it 
is tu no respect bound or subseryient to the lands of neighbours. 
If however it is so subservient, land which may before have been 
free is said to be subjected to a servitude, and this whether Its 
subjection to the land or tenement of another be by the will and 
grant of the owners, or because of an ascertained obligation, or 
becanse of vicinage. The servitude must be ascertained, because if 
the right be uncertain, for instance if at one time the owner grant 
- a person more pasture, at another less, this would be rather a 
purchase of the feed than a right of common of pastui e, and would 
be a ri^t in gross rather than one appurtenant to the land. The 
same consequence follows if the grant be to use the pastnre at 
times of the grantor's own choosing. Also, if the grant be merely 
to a person, it should be called a right of herbage, because the 
grantee has no free tenement to which it can appertain. Bnt that 
only can pioperly be called a grant of a servitude whereby one 
house, or estate, or farm, or tenement is made sabservient to 
another, and not only when there is nothing but two persons 
and a single tenement: but both elements must co-exist, there 
must be two tenements and a grantor and grantee. And in this 
way servitudes can be made to appertain to any land by voluntary 
grant or reservation on the part of the owners. They may also 
appertain to a tenement without a grant by long and peaceable 
user uninterrupted by any hindrance interposed, and permitted to 
continue by parties who aie on the spot, all which amounts to 
assent. Hence it follows that although a servitude may not be 
reserved or granted in express woids by the owners of the soil, 
nevertheless if there has been any user extending over any con- 
siderable time, exercised in peace, without any interruption, 
and not by violence or stealth, or by virtue of a request, which 
is the same thing as by favour, the person enjoying the right 
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CU. IIL cuinot be onsted of it at all events without the jndgment of & 
•Ecr. It conrt ; but if the servitude bo enjoyed by violence, the dlsBeisor will 
S 18 (i). never acquire the right by reaton of the length of time for which it 
has been enjoyed, although it may be that through the negligence 
of the person ousted the right may be acquired by long and peace- 
ful and uninterrupted poiBessios, under the eyee of the partiea ; 
though it is otherwise in the absence of the parties; and a seisin 
BO obtained oan be interrupted in many different ways. And if the 
Beisin be clandestine — that is to say in the absence of the owners, 
or without their knowledge, and if they would have been likely to 
forbid it if they had known, — it onght not to be of any avail, 
although the bailiffs of tiie land may have assented to or winked 
at it. Moreover if it was due to a mere act of grace and favour 
which may be revoked in season and out of season, no right is ac- 
quired by lapse of time ; no more than in the case last mentioned. 
And where a thing is permitted as a mere &voiir it may be re- 
claimed at the wiD of the benefactor at any time; which however 
is not Eo where there is a contract for the loan of a chattel A 
servitude too may be so created over a person's own land, as that 
the owner should not be permitted to feed cattle on his own land ; 
and thus a servitude is created over another man's laud, sometimes 
by act of party, sometimes by acquiescence and user. And in the 
same way it is sometimes imposed by law, and neither by act of 
party or by user, for instance that no one should do on his own land 
any thing by which damage or harm should result to his neighbour. 
For harm may be permitted by law, or it may be wrongful. It 
is wrongful when any one does any act on his own laud wron^ 
fully contrsry to law or contrary to a grant, he being forbidden 
by law to do the act. But if he be not forbidden by law 
to do the act, although be does harm and cauEes damage, yet 
the act will not be wrongful, for it is lawful for any one to 
do upon his own land any thing which will not cause wrongful 
damage to h!s neighbour, as if any one erecta a mill on his OWD 
land, and diverts from his neighbour hla own custom and that 
of the neighbours, he thereby does his neighbour harm but not 
injury, since he is not forbidden either by law or covenant to have 
or erect a mill. Again there are servitudes which are imposed 
by law on neigbbouriiig tenements, as for instance that a man 
should not raiee the level of the wat«r in his pool so high as to 
drown the laud of his neighbour. Another instance is that a man 
may not make a ditch on his own ground so as to divert hie 
neighbour's water, or so as to prevent it in whole or in part 
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from Bomag boclc into its ancient cbannel. Again a man may CH. III. 
not do any act on his own land by which his neighbour ia pre- sect. 11. 
vented from neing altogether a Bervitnde annexed to or granted 5 ^^ (')• 
over any land, or ao as to prevent his convenient use of It in 
point of place, time, nnmber or kind, quality or quantity. An<l 
it doM not matter whether he does this directly or indirectly, 
as if any one has a right of passing and repassing over the land 
of another the Bervieut owner does not only oust him of his right 
if he obstrncts the way, but if he does not allow him to use the 
way with perfect convenience or for the proper object of the eer- 
vitnde. So again if he does not allow the way to be repaired, for 
a right of way carries with it the right of repairing the way. 
The eame may be said although he may not divert a watercourse 
altogether, but only makes a ditch or prevents the cleaning 
out of the waterconrse, for a right to a watercourse involves the 
right of cleaning oat the waterconrae, just as the right of way 
carries with it the right of repairing the way. Again although 
the servient owner do not obstruct the user of the serritude 
altogether, if he so act as to prevent its convenient nee, he causes a 
diBseisu), as if I have a right of common in an ascertained spot 
with free and anfScient ingresa and egress, and any one erects a 
bank or hedge or wall or palisade, which obliges me to go a round* 
about way where formerly I used a short cut ; saving however to 
the neighbour his full right if he forthwith clMm that which is hie 
due on the complaint of the person who has suffered the wrong. 
. . , But if a person exceeds the limits of his right he can be 
forthwith restrained, but after a lapse of time only by judicial 
procees, and thus as has been said above a person may have a ser- 
ritude over another's land and enjoy it unless he be restrained on 
Bome legal ground. Indeed the kinds of rights which one person 
may have over the land of another are infinite in number. 



(a) Siff&ti of Common. 

Rig'bts of common have always been the most important 
class of profits, and amongst rights of common stands pro- 
minent that which Bracton here deficribes — common of pas- 
tare. Other rights of common are common of tarbary, or o£ 
cntting tuif for fuel to be burnt in a bouse ; common of 
estovers, or of taking from another's Und timber or under- 
wood, heath, furze, fern, etc., to be used for fuel, litter, fodder 
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CH. III. for cattle, or similar parposes ; common of piBcary, or the 
'^^- "■ rig'ht of fishing in another's water. Of these rights by far 

the most important is the right of common of pasture. 

Though there is much that is obscure in the history of 
rights of common, indications are not wanting which tend to 
confirm the view stated in the first chapter of the growth of 
manors. It was probably in consequence of the change there 
noticed that the common or uncultivated land of the township 
was, in process of time, regarded as the sole property of the 
lord of the manor and was called the lord's waste, and the oU 
customary rights of the villagers came, as notions of strict 
legal rights of property were more exactly defined, to be 
regarded as rights of user on the lord's soil — as Jura in 
re aiiena '. Still the name remained, and attached, as is 
seen remarkably in the following passages, to the waste or 
uncultivated land itself, which was still usually called common 
land, as if the commoners had rights of property in common 
over the soil itself, inst«ad of having simply rights in adeno 
tofo. 

An important cODsequence too of the old customary law is 
found in the fact that every freeholder holding lands vrithin 
the manor had, as of right, common of pasturage on the 
wastes as incident to his lands. To every new feoEFment 
therefore these rights would attach, aud this continued to be 
the law till the passing of the Statute of Quia Emptores, in 
the eighteenth year of Edward the First. By that Statute 
a mesne lord could no longer make a feoffment of lands to be 
held of himself in fee; the freeholder therefore whose title 
rested on a grant subsequent to that Statute was no longer 
a tenant of the manor, and could claim no rights over the 
wastes of the manor as incident to his feofFment. The 
technical name for this class of rights of pasturage incident 
to freehold lands held of a manor before 18 Edward I is 
'common appendant.' 

' Compare pp. 6, 7, 17, iB, 45, 
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It seems from tJie following passage that often there were CH. III. 

no exact limits as to the number of beasts which a commoner ""' "' 

$ 18 .a). 
might put upon the waste land. Braoton however indicates 

that, at all events in the case of a new feofFment, the number 
must have some relation to the nature and size of t^e land, 
and to the prevailing customs. In later times the right of 
the freeholder holding lands of the lord of the manor came to 
be expressly defined '. He was entitled to have common of 
pasture for so many beasts useful in agriculture for tilling or 
tnaDuring the soil, as his arable land would sustain during 
the nint«r. This is expressed technically as a right of 
common of pasture for all comntonable cattle levant and 
couchant upon the lands. This class of rights of common of 
pasture enjoyed by the freeholders of the manor over the 
wastes of the manor as necessarily incident to their freeholds 
(called common appendant) is the most uicient and in early 
tiroes by Ear the most important class of rights of common '. 

If the view above given of the history of these rights of 
common be correct, it will be seen that the rights of the com- 
moners and the rights of the lord most in very early times 
have come in conflict. Already in the time of QIanvill we 
find the law recognised and protected by a r^ular form of 
action the right of the conomoner, by enabling him to bring 
an assize of novel disseisin against any one who disturbed 
him in the enjoyment of bis right of common ^. Would this 
torn of action protect the commoner against any curtailment 
of the luid over which he exercised his rights by the lord ? 
It seems that the fair inference to be drawn from Bracton's 
comment on the Statute of Merton (20 Henry III, cap. 4) Is 

' It vill be borne in raiud that irhereTer at the present da; a freeholder 
liotda in fee of the lord of a manor that relation must hftve been created 
previoni to the eighteenth year of Edward I. See Chapter IV. f 5. 

' See Mr. JoBhua WilUtuns' note on the case of Lord Dunraven v. 
UewellfD (15 Queen'ii Benoh Reports, 761 ; ElementB of Beal Property, 
1 7th Ed., Appendix F), and aee the judgment of Lord Batherley in Warrick 
T. <)aeen ■ Collage, Oxford, Xdw Sep. 6 Gh. Appeala, p. 706. 

' QIanvill, lib. xiiL cap. 37 ; above, p. 114. 
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CH. UI. tliat the lord had no right independently of that Statute to 
"*"■ "■ appropriate any portion of the waste as against the free- 

holders having rights of common appendant *, The effect of 

that Statute -waa to establish the right of the lord to appro- 
priate the land over which rights of common of pasture 
existed, provided he left sufficient for the tenants of tlie 
manor in convenient placesj with proper means of access. 
This is the footing on which the law as to the respective 
rights of the lord and the freeholders of the manor has rested 
ever since. The Statute of Merton only applied to the rights 
of common of pasture enjoyed by freehold tenants of the 
manor over the wastes of the manor. Rights of common 
^oyed hy prescription or grant by persons other than the 
tenants of the manor were beyond its scope ; nor did it apply 
to rights of cutting tnrf or peat (common of turbary), nor to 
rights of taking ' estovers/ such as wood, gorse, heath, or fem ^. 

Rights of common, other than those enjoyed by freehold 
tenants of a manor as such, created by grant or prescription 
and attached to the ownership of lands, are called rights of 
• common appurtenant,' Where, as is usually the case, the 
claim rests on prescription, it is said in technical language 
that the tenant in fee of the lands and all those whose estate 
he has* have enjoyed the right from time whereof the 
memory of man runneth not to the contraryj or during the 
period required hy the Prescription Act *, 

A right of oommon may also be granted to a man and hie 
heirs irrespective of the ownership of any land, and then it 
descends like an estate in fee simple, and is called a right of 
common ' in gross.' 

Bracton points out in the following passage that the lord 
could not curtail the common over which rights of common 
appurtenant or in gross existed by any right derived either 

' See Pollook and H&itland, Hiat. of Eng. Law, i. p. 6ia. 
■ See Coke'i Second Institute, 67. 

* ThU is teoknically called prescribing in a 3us tifatt. 

* a and 3 WiU. IV, 0. 71. 
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from tbe common law or from the Statute of Merton. CH. III. 
A provision however of tbe Statute of Weetminater II ' j is'ta). 
pUced prescriptive rights of common of pasture appurtenant 
upon the same footing as rights of common appendant. It 
should be oheerved that where the right of common can he 
traced espresely to a grant, which gives the right over a 
definite estent of waste ground, the lord cannot enclose or 
curtail tlie common as against his own express grant'. 

The above may be taken as an outline of the leading prin- 
ciples of the law relating to rights of common at the present 
day \ Much waste or common land has from time to time 
been enclosed under local Acts of Parliament, and various 
general provisions have been enacted providing machinery for 
enclosing commons, with compensation to the owner of the 
soil and the various persons interested in the land^. 

BftACTON, lib. IT. cap. 38. fol. 222. Quoniam magis celebrie est 
ilia servitua per <)Uftm conceditur alicui jus pascendi, ideo priino 
dicendum est de ilia quae dicitur communia paeturoe. Com- 
mnne aut«m nomen generale est, et coDveuit suis portibus eicut 
genus Be habet ad suaa Epecies. Communia enim ex virtute vo- 
catiul! componitar ez niia et cum, et snbiotelligitur alio, (id est) 
communii) in alieno et una cum alio et non in fiiiido proprio, quia 
nemini serrit buus fundus proprius ut supra'. Acqaintur enim 
communia multis ex causia. Scilicet ex causa donationie, ut si 
quis dederit terram cum pertinentiis et cam communia pastorae 
etc.* Item es cauaa emptionia et venditionis, ut si quis commn- 
niam emerit in fundo alieno, ut pertineat ad tenementnm suuni, 

' 13 Ed. 1, e. 46, given below, Chapter IV. j 4. 

* Approvement miut now be sanotioned by the Board of Agrionlturi! 
undoi- 56 and S7 Viot. c 57. 

' The rights of copyAoU tenantB of the manor to common resting an the 
custom of the manor will be ti'eated of in dealing with copj'hold rights 
generally. See Chapter V. } 6. 

' See Stephen, Commentaries, vol. i. pp. 64(^5. 

* Thus we see how tbe doctrines of Roman law coincided with the 
interest of the lord to reduce the rights of commoners to the obaracter of 
jura in alitno tola. See above, p. 19a. 

* In this rase the common of pasture would attach or be appurtenant 
to the land granted, in other words would be enjoyed by the grantee and 
his saccesBors in title over land other than that granted. 

O 2 
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CII. i II. licet Bit de feodo idieoo et dirersa baronia, et ex coDstitatione do- 
BE(T. II. minorum fondoruin. Item acqniritur ex causa ilomiaomm fnn- 
i itJ ■'")■ dorutn. eicat per eervitium certum '. Item ex cauBa TicinitatiB, nt 
ai quia cum viciuo, et viciouB cum eo'. Item ex longo usu eine 
conatitntione cum pacifica pogaeasione, continua et hod interrupta, 
ex scientia, n^ligentia, et patientia dominoruia, noD dico faalli- 
Tomm, quia pro traditioiie accipiuatur, ita qaod nee per vim nee 
clam nee pivcario ut supra. Et eisdem ratiooibuB pertinere 
potcrit commnnia ad liberum tenementum, in eo autem quod 
communia est nomen generale continena aub se plurea epecies. 
Est eDim comiDUDia in eo, quod dicitur pa-sturu, de omni quod 
edi poterit Tel pasci, large aurapto vocabnlo vel atricte, large, 
nt ei quia habeat in alieno commnniam pasturae, scilicet her- 
bagil, pessonae, sive glaudte sive nucia, et qoicquid anb nomine 
peasonae contiDetor. Item foliomm et frosdinm stride, scilicet 
aliquod iatorum unum vel dao. It«m diatingui poterit com- 
munia pasturae per tempora, nt si omoi tempore vel certis 
temporibua et certia horis. Item per loca, nt si ubique, et per 
totum, une aliqua exceptiooe. Excipinntur tamen quaedam 
tacite, et quandoqoe espreeae ; siuat rationabilia defensa, et 
exigi nou poteruDt ratioDe pasturae, nisi specialiter concedan- 
tor, et niHi nisi post tempns, qnalia sunt blada, prata, ligna, 
Bynghtya aicut ad bovea', item ad Taccns et vitnloa suia tem- 
poribua, item ad ovea multones et oves matrices, et agnoa auis 
temporibua. Item nee io coria alicujua nee In gardinis, nee 
in Tiridariie, nee parois vel bujuamodi. Item nee in dominicis 
aticojua, quae claudi poseuDt et excoU, nisi per modam certum 
coDstitatioui^ et oertis temporibua vel certia lods et determi- 
natia et infra certa loca. Item ad certa genera averioram, vel 
si ad omnimoda averia et sine nnmero, vel cum coarctations 
et cum numero, vel ad certum getrns averiornm. Item notan- 
dum quod nou delet dici communia, quod quia habnerit in 
alieno aive pro precio, sive ex causa emptionis, cum teuementum 
non habeat ad quod posut commonia pertinere, aed potiua herba- 
gium dici debet quam communia; cum hoc poscet ease quasi 

' This meana apparently that a right of oommon may be granted by the 
lord in return for aerrioei to be rendered. 

* Aa to oonunon of Ticinage, see below, p. aoa, a. a. 

' Rights of oommon wonid prima faeitbt ezeroisabla over waste land 
only. Of eontee they may be granted orer any land, but thi* requirei 
eipraw mention in the grant. 80 alio if there be a special right of 
eommon for any speciea at oattle other than the ordinary oominouabU 
catUe. 
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peraonale quid, aive certain dederit qnia pro lierbagio kktMndo, qh_ m. 
Bive iucertum '. Item communi* dici poterit secundum quod mr. 11. 
Bt»t in generali, secundnm qaod Bnpn dictam est, habere jus i IS (a', 
fodiendi in alieao, aaram scilicet, et iode fi,urifodin& dici potest 
lot-ns iste. Item argentaro et iude argentifodioa, et sic de 
ceteris metallis '. Item jus fodiendi lapidea,' cretam, arenam, et 
turbam', et hujuamodi. Item conimania et non herbagium, ut 
juB falcftudi herbam vel bmeram vel hiijuEmodi ad retionabile 
eetoverium. Item eodem modo iid eecandum in alieno bosco ad 
i-ationabile estuverinm aedificaudi, claudendi, et ardendi. 

lb. foL 234. Nemo potest commaniam pastnrae clamare ut 
pertioentera ad liberum tenementnm suum nisi ille qui libenim 
tenementum babet. Liberum autem dicitnr ad differentiam 
villenagii et Tillanorum qui ten«nt TJllenagium, quia non haheiit 
actionem nee aasiaam, sed dominus cujua liberum tcnementam 
villenaginm fnerit*. 

lb. fol. 225 b. {Of deftnoes hy the tenant oftht mrvient tenemtiil 
to an tf-gize of iiorel ditieiiin for dieturbnnee of common right".) 
It«m potei'it teneiis respondere contra assisam quod quei-ens 
nolUm commnniam claraare potuit in tali loro, quia tenemeiitum 
iliud eat suum f«para]e, et quod illud includere poBsit et eicolere 
pro Toluiitate sua, et incluHiim habere omni tempore. Ad qaod 
querens (si pui^it) doceat contrarium vel diversum per aseisam, 
scilicet quod nullo tempore incluili [toterit, vel quod non niai 
certis bona et temporibus *. Item rerpotidere potest tenens el 
dicere quod ille qui querilnr unlluin omnino balict tenementum 
liberum, vel quasi, ad quod aliqua comraunia pei-tiiiere poasit vel 
etiatn maiiaiuncnlam. Item dicere potett quod nulla comraunia 
pertinet ad tale tenementum : quia illud fuit aliquando foreata, 
boscux, et locus vastae solitudinia et communia, et jam inde 
eflidtur aaaartuin, vel redactum est in cultui'am, et non debet 

' Tliia diatinction tviB not recognlEed in later law. Common of pasture 
in gross, i, e. not appurtenant to an; tonement. Is recognised aa a elan of 
rights of common. 

' The right to mine* of gold and silver Is by the common law of Rng- 
land part of the royal prerogative. Blnckstonc, i. 094, 

' 'Tnrf,' or peat— the weU-known right called common of turbary. 

' As to the foundation of the claim of copyholder* to rights of oommon, 
see Chapter V. | 6. 

' This is one of the man; alluKioDH w)iii:h this pusags contain* tu 
rights of oommon paaturage enjoyed over lands at certain periods of the 
jear, whidi at other timea is the aapaiate property of an iDdivlduaJ. 
SaaalMvatp. 6. 
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Cll. III. commnnia pertinere m1 communiani, et ubi omnes Ae patria 

sMT. II. solebant commanicare '. Ad hoc fiicit de Ititiere W. de lUlegh 

i l» (9). jQ comitatn War. asBiBa novBe diMeieicae de communia ])aeturae 

—~ si AuguetmuB, etc.' £odein modo dici poterit de mariscia, et aliia 

vustitatibns in cnltaram redactia, qnia ubi eadem ratio, ibi esse 

debet idem jus. 

lb. fol. 327. Item potest oonstitutio Bervitutie altqnando miuui 
et restrin^, at ai prius constituatur quod per totum et ubiqne, 
restriogi poterit quoad certum locnin. , . Item quod priug 

sine nurneio, coarctori potest ad certum nnmenun. . . . Et 
eodem modo potenmt omnia praedicta augeri et amplisri. Bed 
Don contra voluatatem contrahentium ; quia per hoc competeret 
atiBisa no\'se diaseieinae domino teuemeiiti, sed in contrarium 
per vim ageretur, eicat competeret assiea novae diaseisioae de 
communia paaturae ei cni debetur Betritus eecundum modum 
et coustitQtionem servitutia. Eat tamen qnaedam coDatitntio 
quae dicitur couEtitutio de Merton, per quam etiam iovito eo 
cui aervituB debetur communia coarctator, uode primo videndum 
ett qualie est ilia conatitutio, et eat talis " : — 

Quia multi sunt magnates qui feofiavenint militca et libere 
teuentea budb in maneriis buib de parvis tenementis, et qui im- 
pediti sunt per eosdem quod commodum snum facere nou possuut 
de residuo maaeriorum soorum, sicut de vastie, boBcis, et pasturia 
magnis, deaicut ipai foofTati sufficientem habere poasent paaturam, 
scilicet quantum ad teneiiieuta eua pertinet ; ideo proTisain est 
et conceBsum ab omaibus, quod cam bojusmodi feoSati a quibns- 
cunque de cetero arrauiaverint erga domiuoa suos aaaiaam novae 
disseisinae de commaiiia pasturae, de hoc quod iiliquam partem 
tenementomm auorum excolueiiut, ai coram juBticiariis cognovd- 
riut qaod Bofficientetn habeant pastui'um quantum ad tenemeiitum 
Buum pertinet cum libero ingressa et egresau, et chaceam de 
tenementis suiB luque ad pasturam illam vel viam, tunc inde aint 
contenti, et illi de quibus tales qaeeti Eunt quieti sint de hoc 
qood commodam suum ita fecerint de terris, vastis, et paBturia 
auis. Si autem dixertnt qnud Buificientem paaturam non baba- 

' The language of this passage and the priuciple here stated seem 
stroDgly to mpport the hiatorical view that the idea that all the iie:gli- 
bouriiig Inhabitants had equal rights over the soil of waste lands is the 
tme origin of rights of comiDon. 

' This ia the name of tlie case decided on the cirouit in question. 

* See tlie text of this atatute as given in the Statutes of the Realm, 
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eriut, qtumtam perHnet ad tenementa Bua, cum sufficienti in- CH.III. 
gressa et egrraea, tunc inde inqniratur verittia per assisaro. Et beot. n. 
si per aesisam recognituin fderit quod in aliquo impediverint i ^^ i"'^- 

ipgiuB donuni ingressum Tel egreasum, rel quod habeant BuiG' 

cientem pastnram ', aecnudum quod praedictum est, tunc recupe- 
retit querantes seisinam suam per risuin recoguitoruni, ita qnnd 
per diaoretioncm et sacramentum eoruudem habeant conquerentes 
sufiicientem peuturam cum sufficienti et competent! ingreaeu et 
egresso, in forma praedicta, et disaeiutores in misericordia, et 
damna reddant sicut prius reddi folent ante provisionem istam. 
Si nntem recognitum fuerit per assiaam quod qnerentes au£B- 
cientem habeant pasturam, cum llbero ingreaau et egresau eecuudum 
quod praedictum eat, ttuic Ucite fadant domtni sui commodum 
de residuo, et in quo casu, ai quis liber homo feoffatua fuerit 
per aliquem, et occasione alii^ujua aasiaae captae vel alia occasioue, 
vel ei noQ permiaerit dominum suum includere, Tel ai, cum in- 
cluaerit, hayaa suas fregerit et foaaata, et rauros auos proetraverit 
per vim cui reaiati nan poasit, ompetit domino brCTe domini 
I'egis in hac forma : — 

Bex Vicecomiti salutem. Oatenaaiii eat nobis ex parte A quod 
cum iu curia nostra coram nobis et consilio noatro sit proTiaum 
et concessum quod magnates Angliae et milites et alii qui liberoa 
tenentcB huos feofiaverint de parvia tenementie iu maiieriia suis 
eummodum suum facere poesint de residuo maneriorum suomtn 
sicut de Taatia, boacia et pasturis, ei ipai feoffati sufficientem 
habeant pasturam qoatenus iid tenements sua pertinet cum libero 
iiigressu et egresau, et ipse A jiaicum aunm per multnm tempus 
jam iucluF-uni babuit, boscum vel bujusmodi; B qui parTum teiie- 
meutnm habet iu eailem Tilla, vel alia, et de feodo ipsiua A, occa- 
sione cujusdam assisae novae disfeiainae inter eosdem A et B 
i.uj>er captae de comnmnia pasturae ipaius B quam pertinere 
dixit ad liberum tenementum suum In eadem villa, non permittit 
ipsum A pavcum suum habere inclusum, immo hayas anas frangit 
et foesata, desicut commnniatn paaturae habere poterit sufficientem 
extra parcum vel boscum ilium, quatenua ad tenementum suum 
pertinet cum libero ingresau et ^ressu : et ideo tibi praecipimua 
quod aBsninptie tecum liberie et legalibns hominibus de proximo 
viciiieto, per quos rei veritaa etc., in propria persona tua accedas 
apud talem villam et per eorum sacramentum, etc., si pi-aediclus 
if 8ufRi:ientem poasit habere pasturam extia praedictum parcum vel 

' The text of tlie Statute of Merton, given above, p. 134, eeema more 
aceantte and intelligible than the re«ding given in this passaige. 
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CH. III. boBonm qnateous iiertinet ad libenun tflnenieotum Biinm in esdem 
■.EC.T. n. yj]]f^ ,^Q, libero ingreara et eg: esen Tel non. Et si ita esee inTeniiiB 
* '" ■ tuDC eidero A pacem iiide habere facias ne funplius, etc. Teste, etc. 
Ad qood imprimiB Tidenduin est qnaliter coDstitntio ilia sit 
intelligenda, ne male intellecta ti-^hat ntentes ad abnsom. Videri 
oportet utram ille quern reatringit conftitntio, sit liber homo prv- 
priua vel alieouB '. Si autem sit alienns non ei imponit legem 
conBtitutio ', turn quia habet serritntem illam forte sicnt ex con- 
Keaau et eonventione abtque, qnae dissolvi non potest nee per coii- 
trarium volnutatem et dissensum, turn quia non feoffatuB est per 
doniinam soli, quod coarctAri potest ad certDm namemm et deter- 
minatum Becundam qoantitatem aui tenementi. Et unde in hoc 
caeu n dominne boU et proprietatis sibi velit aliqnid appmpriare 
et includere, hoc facere non poierit sine volustate et licentia 
praedictorum, ef, si fecerit, per aa^isam recuperabant '. Si autem 
fnerint Hbere teuentes propiii tunc refert qualiter fuetint feolfati, 
quia non otnnes nee in omnibus per constitutionem restringniitnr, 
et ideo videudnm erit atmm feoffati fuerint large, ecilicet per 
totum et ubique, et in omnibtu locis, et ad oronimoda areria et 
sine Domero, et ita tamen quod hnjnsmodi commonia ad ipsoa per- 
tiiieat ratione feoffitmenti, et non propter nsum, tales non ligat 
oonstitutio memorata, quia feoffamentnm non tollit, licet tollit 
abnaum, et maxima propter consensum eonua volnntarium qui 
rarvitntem et commuDiam conceaseruiit *. Si autem i 



' Thnt i*, whether or not he be a tt^naiit of the manor over the wKiit<>B 
of which the right of common is clHimed. 

* The Statute of Merton regalated the respective rights of the lord of 
the manor and his tenants ovar the waste. It did not affect the rights 
of person! who had righti of oommou appurtenant to ft'peholda onlaide 
the manor. The lord oould not bj thi* Statute oDcloae the wiste ao as to 
curtail rights of common appurteDiDt. By t)ie Statute of Weatminster II, 
13 ICdward I, c. 46 (see Chop, IV. $ 4), the proTisions of the Statute 
uf Merton wore extended to cover the relations of the lord and oommonera 
hating rights of common appurtenant. 

' This paasage throws light on the much disputed quertion whether this 
right of appropriation or approvement belonged to the lord at common 
law or rested on the Statutes of Herton and Weatmlnater II. Bracton'a 
anthoritjipariioalarlr valuable aa being con temporarj evidence, iaoxprees 
that the right reeled on the Statute, and that eiocpt for the Statute the 
lord could not have ' Approved ' at all. See Coke's Second Inatitute, pp. 
85, 474 ; Grant v. Ounner, i Taunton'a Reports, p. 435 ; above, p. 194. 

* Thi^ api>eaiB to mean that even in the caae of freehold tenania of a 
manor, if righta of common had been expressly granted over the whole 
waate. Ac., the lord could not approve so as to derogate from his eipren* 
gnnt. 



EFFECT OF STATUTE OF MERTON 20I 

fnerit slricta cnm namero aTeiiorum certo ct detenninato, licet CH. Ill, 
urns Be Iftrgins et latins habuerit quam necesre eBset, talee li'gat 'E(t. ii. 
conetitutto, qnod coarctentur ad certain locnni et infra certnm * ^^ ='■ 
locum, dum tamen locns ille aufllciens sit et coinpeteus enm libero '~ 

ingreseu et egreseu et competeDti, qaod aon Bit gravis nee diffidlia. 
CcHDpeteiia aat«m debet es^e locog, ita quod non longias distet sed 
propiaqnins asNgnetTir. Item eodem mode si its feoffatas fuerit 
quia, sine ezpreseione BQineri vel geoerie, sed ita, cum pastura 
qnnDtum jiertinet ad tantum fenementnm in eadetn villa, tolem 
ligHt constitutio aicut prius cum expietsione; quia cnm conetet de 
quantitute tenement!, de facili perpend! p»terit de nnmero ave- 
rioraiii et etiam de genei e, B^cundum consnetudinem locomm. 
Item si qualitercunque ubus fneiit vel feoffatnB larj-e vel stricte, 
si loco competenti usna fuerit, et aive coarctari po^sit sire non, 
lion tamen coarctari debet cnm dam no et gravaniine ad locum 
lungiuB dJBtantem, cum distantia inducant incommoditatem. Et 
eodem modo coarctari non debet, nisi velit, si acceesne sit lUffi- 
cilior. . . . Item tempns epecfandum erit, scilicet quod tenementum 
tempore feoffamenti jacuit incultnm, et quod tenementum re- 
dactum fuit in cnlturam^ Item quod tenementum * sit pratum, 
et qnod inclntum et pmitam in defensum, cum semo poEsit coro- 
muniam petere in aliqan tejiemento, quod escoli posait, vel in- 
cludi, vel poni in defen<:um omni tempore vel saltern aliquo, ef ex 
aliqna generali constitutione, nt ai quia dicat, ' do tibi tale tene- 
mentani cum commnnia pasturae quae pertinet ad tantnm tene- 
mentum in tali villa cum certo nnmero averiomm, vel sine numero,' 
hoc intelligendnm erit de commnnia pasturae, qnae ccmmuuia 
esse debet, et pertinere ad liberum tenementum, hoc est non tene- 
mento quod possit excoli, vel licito sed nun omni vel aliter dum 
includitur vel poiiilur in defensum tempore, vel bi singulis annis 
poMit iiicludi et poni in defensum et excoli, vel alio quod possit 
includi, nisi hoc facit specialttaB et mmlus constitution is servitutis, 
vel longns uaos continuns et paciRcus'. Modue constitution is 
sfi-vitntis, nt *i d!eat quis, ' do tibi tantam terram cum commtuiia 

■ If the dominant tenement was uncultivated or irute laud at the 
time of tlie feeffment, it Beeaia that rEghts of common would not attach 
to it, unleaa exprcBBly granted. 

* Tonementum here means the servient tenement. 

' The import of this paasage seems to be that prima ^/iicft the rl^t of 
cranmon eitenda onlj over the wnste or uncultivated land* properly so 
called, and not over lands nhieh the tenant has the right to keep enclosed 
•IwaT* or for some periods of the year It was however not nnusnal for 
rights of common pasturage to exlBt over cultivated lands between harvest 
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(H.III. paBtnrae ad tot averia etc. per totam terrain meam abiqae in 
si.cT. II. teiris colendiB, pratia, et claoaia, et in omoibaB locis,' et hoc non 
i IS (,9). ^j.^ g^Q intelligeDdnin quod omni tempore, niai tantum teraporibue 
competeutibns, scilicet post blada asportata et faena levata; vel 
qoando teDemeDtum jacet incultnm et ad wBractnm, vel ei dicat 
expreaae eic, 'ubique scilicet quando tenementnm jacet incoltum 
etc' non propter boo impediri debet dominus quin terram suam 
excolat quolibet anno si Telit, quia non imponil aibi ipei seiTitutem 
per hoc quin poaeit. Si aatem ita dicat, ' cum paetnra per totam 
et in omnibus locia, et Becundo anno vel tertio in terra colenda, in 
terra colenda qunnilo jacet ad waractum,' et adbuc idem erit ubi 
jacuarit ita at dicitur, quia bene potent esee quod nouquam jace- 
bit, nee imponitur ei neceraitaa quod non colst, quia per hoc non 
inclndit ae qain poaait. Si autem aic dicat, ' omni tempore tt in 
omnibus locia, scilicet qnod eecundo anno jacent campus ad war- 
actum vel incultua vel apertns, et quod tali tempore communism 
babeat,' tali tempore excoli non poseit nee includi, et maxime ubi 
hoc facit longus obus vel oonsuetudo a viciDie approbata et do- 
minis, qnae pro lege observari debet inter tales '. Item vel ubi 
hoc faciat vicinitaB, et sine constitutions *. Poterit autem esse 
Eervitos personslis et realis '. Item personalis et realis certis horis 

and seedtime, the lauds being for the rest of the year enclosed for the 
protection of the growing cropa. See Nasee, p. 46. Thia was called in 
later times common of ghack ; aee Corbet's case, above, p. 7, n. i. In th« 
same wsj there might be rights of oonimon pssturaga over meadows after 
the removal of the hsy-crop, until the gniia began to grow again. And so 
where the system prevailed of cultivating the lands in common on the 
three-field or two-field system, that is, where the individual plots of the 
various landownon of the oomniunitj were not divided from each other, 
but all were cultivated upon a common plan, being divided into two or 
three fields, one of which was left fallow every year, rights of coiuinon 
pasturage were often recr^nised over the fallow land. Thnte rights of 
pasturage were however, as it would appear from this passage, exceptional, 
and must either be expressly granted, or provtid as a local oustom. See 
Nasae, pp. 46 50. lliese are amongst the rights which, owing to the 
fiction noticed above {p. 184), that they must originally have been created 
by grant, it has l>er.ome impossible to sustain in a oourt of law nnles* they 
are claimed either by copyhold tenants of a manor under a custom, or by 
It'eeholders as appurtenant to their tenements. A custom for all the in- 
habitants of a district to turn out cattle on the waiit«, stubble*, meadows, 
or hlloWB, though doubtleaa the origin of thequasi-ri^t, would be invalid. 

■ The whole of this paaasge is remarkable, as showing the great strength 
and vitality of common rights at thia time. 

* That is, the prescriptive rights of neighbours apart from any relation- 
ship of lord and tenant may be of the same charaeter. There is a distinct 
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et certis temporibus. Item personalis tantum, et aic debetar CH. III. 
pei'soais et dou teDeiaentie, et quae proprie dici potest herluigiutn. sect. ii. 
Item luciJiB et non certie personis, siout alicujua univerBitatiB, i ^^ (^ ' 
burgensiam et civiiim', et omneB conqueri possunt et atma nomixe 
nniversitatia. 

Tramelation. 

InaEmnch as the most coramoQ servitude is wliere a right of 
pasturage is granted to a person, I most in tlie first pUce treat of 
that r^ht which is called ' cummon of pasture.' lHow the term 
' comtnoo ' is a general expression, and is appropriate to the 
different diviBioES of these rights, just as a genus is related to its 
vaiiouB gpecieg. For the word common is compounded of the 
words 'vata' and 'cum,' and the word 'alio' is understood, that 
is to BBy the right of common exists over another's land, and 
leather with another person, and not ovi^r a person's own 
land ; becanse a mail's own land is never subject to a servitude 
in fevour of its owner, as has been said above. Now a right of 
common is acquired b^ many titles. There is for instance the title 

<'lusB of rights of common called common pur enuse di i^cinage. For fa- 
stance, if there are adjoining wastes A and B belonging to different 
manor*, a commoner who is entitled to put Iiis cattle on common A, may 
be alHO tntitled to have them permitted to straj into common B. In thin 
case he is said to have common rights jxir cauu de vicinage in common B. 
The right of common is said to be more properly an excuse for a troBpasH. 
' Thia points to the distinction between rights sppurtenant to land, 
liiat ia, enjoyed by the Buocesaive owners of a piece of land as and being 
tooh owners, and passing by alienation of the praeiltuniiiDmfnanf, and rightn 
in groas, or righta {in rem, of property, available against third persons, 
opposed to lights in peramatn) not attached to the ownership of a prtudivm 
d<rmi>iani, or as they were called later, rights 'in gross.' See above, p. i8a, 
n. 1, Compare Dig. lib. viii. tit. 1. i r • Servitutes aut personarum sunt, 
ut usuB et uausfructus, aut rei-um, ut servitutus rusticorum praediorum, 

* Both rights of property in the land Itself, and rights over the land of 
another, might be granted .apart from the Statutes of Mortmain) to a cor- 
poration. Therefore the rule that inhabitanta aa auch cannot claim 
a profit in oli'mo lolo (see above, p. 184, n. i) does not apply where the 
rights are claimed in the name of a corporation. A. corporation may claim 
such rights by prescription, because the righta might by legal poaaibility 
have originated in a grant. Bracton's language no doubt points to the 
actu^ liistorical origin of these rights, namely that they were local 
customa which became legalised. The theory of the later lawyers excluded 
from the category of legs! rights all proflta not capable of oiiginating in 
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CH. III. of ft gift of the land to which it is appurtenwit, as if anjone 
•ECT. n. gives land with its appurtenances and with common of pasture, etc 
* 18 (")■ It may also be created by purchase and sale, as when one has 
bonght a right of common over another's luid so that it may be 
appurtenant to hie tenement, although it be held of another fee and 
a different barony; and in that case it is created by the grant 
of the owner of tlie servient laud. It may also be created by the 
lord of the land, as by means of iixed services. Also it may arise 
by reason of neighbourhood, as when one inteicommons with his 
neighbour, and his neighbour with him. Also it may be acquired 
without a grant by user for a long time with peaceful, contin* 
uoua, and uninterrupted enjoyment of the right, the lords (I do 
not say their bailiffs) knowing of it and neglecting to interfere ; 
for this is regaided as equiTaleot to a legal transfer, provided the 
enjoyment has not been by violence, or clandestinely, or by request 
and permission as has been said above. In these various ways may 
a right of common of pastuie be made appurtenant to a freehold 
tenement ; it must however he remembered that common of posture 
is a general name containing under it many spei^iee. For there 
may exist a right of common in whatever may be called ' pastui'e,' 
tliHt is of ever^-thing on which animals may be fed, the word being 
taken in a broad sense or strictly; in a broad sense, as for 
instance if one has comm'>n of pasture over another's land of 
the herbage, fall of fruit, whether acorns or beechmust, or what- 
ever comes uoder that designation. Strictly, as if the right of 
common be limited to leaves ot branches, for instance to any one 
or two kinds of them. Also rights of common of pasture may be 
distinguished as to time ; they may exist at all times, or only 
at certain times and certain hours. There may also be a distinc- 
tion as to the places where they are to be enjoyed, as for instance 
whether they are to be exercised on the whole land and eveiy- 
where without any exception. Moreover, some places may be ex- 
empted from the exercise of the right tacitly, and some in exprevs 
terms, as for instance in the case of reasonable encloenres, which 
cannot be claimed to be subject to righteof common of pasture unless 
they be specially granted, and then only after a certain time. 
Sneh are corn lands, meadows, woods, 'byngheys' for oxen, also 
for cows and calves at their season, also for wethers and ewes and 
lambs at their season. So neither nan the right be exerdsed in 
anyone's curtilage or garden or lawn or park and so forth. Nor 
main does the right exist over demesnes which may be enctoBed 
and cultivated, unless by the terms of an exjtress grant, and st 
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certain fixal tinieB find plaoei Aad within certain limits. Also CH, III. 
there may be no limit either as regards the number or kind of sect, h, 
beasts, or the right may be restricted to a certain nnmber or to * ^® ^'*- 
«rtain kinds of beasts. Further, it is to be observed tliat a 
nght Thich a person hns in another's soil eitlwr for payment or by 
purchase oaght not to be called a light of common, because he has 
no tenement to which a right of common can appertain, but it 
oug^t rather to be called a right to the herbage than a right of 
common, sir.ce this may be as it were a Itind of personal right, 
whether the price which the person has given for the right of 
herbage be ascertained or oot. Also, following up what has been 
said above as to generic expressions, a riglit of digging in another 
man's land may be called a right of common, as for instance a 
right of digging gold, and hence the place may be called a gold 
dieging. So with regard to silver And silver digging, and so of 
other metals. The same is the case with rej^ard to dicing 
stones, chalk, gravel, and turf, and things of that kind. Other 
instances of rights of common, which do not resemble the right of 
herbage, are rights of cutting grass or uuderwood for reasonable 
ef'tovers. And the same observations apply to the right of cutting 
in another's wood reasonable estovers for the puqiose of building, 
enclosing, or Aicl. 

F0I. 224. No one bnt a freeholder can claim common of pasture 
as appertaining to his freehold. Now a tenement is called freehold 
by way of distinction from a tenement held in villenage, and from 
one held by villeius, who hold villein tenements : for they have no 
right of action or assife, but only their lord who is the freeholder of 
the land held by them in villennge. 

Fol. 235 b. Farther, the tenant can defend the assize on the 
ground that the complainant has no right to claim any common in 
the place in question, because it is the defendant's separate tene- 
ment, and because he is entitled to enclose it and cultivate it as he 
pleases and keep it eucloeed for ever. To which the complainant, 
if he can, may prove by means of the assize that the fact is con- 
trary or different, for Jostance that at no time could the laud be 
enclosed, or that it could be enclosed only at certain times and 
•easons. Further, the tenant may answer and say that the com- 
plainant has no free tenement at all, or auythrng resembling a free 
tenement, to which any right of common could appertain, nut even 
M much as a hovel. Further, he may say that no right of common 
belongs to the tenement in question, because it was formerly a 
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CH.III. forest, a wood, or wild waste land and common to all, and after- 
EECT. ir. wards in recent times enclosed and brought under cultivation, and 
i IS (a). ^^^ QQ right of common can lawfuUj appertaia to land which iti 
itaelf common, and which the whole community formerly used in 
common. For this there is authority in Augustin's case, whicli whs 
an assize of novel disseisin of common of pasture on the circuit of 
W. de Ralegh iu the county of Warwick. The same may be said 
in the case of marshes and other waste lands which have been 
brought under cultivation, for where the same principle applies the 
law ought to be the same. 

Fol. 227. Further, the gi'ant of a servitude may sometimes be 
curtailed and restrictetl, fur instance a right which formerly 
prevailed over the whole of the lands and everywhere may be 

restricted to a particular part So what was at first 

unlimited in point of number of beasts may be limited to a certain 
number; . . . and in the same way all the above-mentioned rightp 
may be enlarged and added to, but not contrary to the will of the 
parties ; for in that case, on the one hand, an assize of novel disseisin 
would be open to the owner of the servient tenement, and on the 
other, if violence be done to the owner of the servitude, an assize of 
novel disseisin of common of pasture would be open to him accord- 
ing to the measure and definition of the eervitude. There is how- 
ever a certain ordinance called the Statute of Uerton, whereby a 
right of common may be curtailed even against the wilt of Uim to 
whom the servitude is due; wherefore it is in the first place neces- 
sary to see what are tLe terms of that Statute, and they are as 
follows : — 

Also because many great men of England, which have infeoffed 
knights and their freeholders of small tenenients in their great 
manors, liave complained that they cannot make their profit of the 
residue of their manors, as of wastes, woods, and pastures, whereas 
the same feoffees have sufficient pasture as much as belongeth to 
their teuemeuts ; it is provided and granted, Tliat whenever such 
feoffees do bring an assize of novel diBsei^in for their common of 
pasture, and it is Itnowledged before the Justicers, that they have 
as much pasture as Eufficeth to their tenements, and that they have 
free egress and regress from theii- tenement unto the pasture, then 
let them be contented therewith; and they on whom they have 
complained shall go quit for that they have made their profit of 
their lands, wastes, woods, and pattures ; and if they allege that they • 
have not sufficient pasture, or sufficient ingress and egi'ess accord- 
ing to their hold, then let the truth be inquired by assize, and if it 
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be found by tlie asdze that tbe same deforceors have in any thing CH.III. 
disturbed them of their ingresa and egresB, of that they had not aBci. 11. 
gufGcient pasture, as before is said, then shall they recover their i ^^ (^)- 
seisin by view of the inquest, bo that by their discretion and oath 
the pleJntifis shall have snfBcient pasture, and sufficient ingress 
and egress in form aforesaid ; and the disseisors shall be amerced, 
and shall yield damages as they were wont before this provision. 
And if it be certified by the assize that the plaintiffs have sufficient 
pasture with ingress and egress, as before is said, let the other 
make their profit of tlie residue, and go quit of that assize *. 

In that case if any free man has been enfeoffed by any one else, 
and on the occasion of the taking of an assize or on any other 
occasion it be alleged that he has either not permitted his lord to 
enclose, or that when the lord has enclosed he has broken down his 
hedges and embankments, and has thrown down his walls with 
overwhelming force, the lord may sue out a writ of our lord 
the king in the following terms: — Tlie King to the Sheriff, 
greeting. It has been shown to ns on behalf of A that 
although it has been provided and granted in our court before 
ourselves and our council that great men of England and 
knights and otherperaons who have enfeoffed their free tenants 
of smalt tenements within their manors may have the benefit 
of the residue of their manors, that is to say of the WRstes woods 
and pastures, provided the feoffees have sufficient pasture so far 
as appertains to their tenements with free ingress and egress, and 
that the said A has kept his park or his wood or the like enclosed now 
for a long time, and that B, who holds a small tenement iu the same 
township or in another, and of the fee of the aforesaid A, on the 
recent occasion of the taking of an assize of novel disseisin between 
the aforesaid J and ^concerning common of pasture of the aforesaid 
S, which as he declared is appurtenant to his free tenement iu 
the same township, refuses to allow the aforesaid A to keep his 
park .enclosed, nay further breaks down his hedges and dyke, 
although he can have sufficient common of pasture outside that 
park or wood as mnch as appertains to his tenement with sufficient 
ingress and egress, therefore I command thee that, taking free 
and competent men of the nearest neighbourliood, by whom the 
truth of the matter etc., thou in thine own person shouldest go 
to that district and by their oaths etc. (ascertain) whetlier the 
aforesaid B can have sufficient pasture ontside the aforesaid park 

' To this point Che translation is taken froinStatutesor theBealm,Bml 
is from the text given above, { 9. 
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or wood as macb as appertains to his tenement in the same district 
with free ingrees and egnes or not. And if thou findest this to be 
so, tlien cause the aforesaid ^ to be quieted in the matter that I 
hear no more, etc. 'Witnest, etc. 

In relation to this m&tter it ahonld in the first place he obaerred 
how that ordinance ii to be nnderstood, lest if it be misnuderstood a 
wrong use should be made of it. It should be observed whether lie 
whom it is sought to bind by the ordinance is a free tenant of 
the lord of the wast« or of another lord. If he he the tenant of 
another lord he ie not affected by the ordinance, bo as to be confined 
to a definite and limited number of beasts, according to the ei» of hie 
tenement, both because he enjoys that servitude, it may be, by some 
title such as by consent and agreement, and this cannot be put an 
end to merely by an opposite intent and disagreement, and heeause 
the tenant was not enfeoffed by the lord of the soil. And it follows 
in this case that if the lord of the soil and of the manor desires 
to appropriate any part to himself and to enclose, he will not 
he able to do this without the consent and licence of the afore- 
I'aid foreign tenants, and if he does it they shall recover by 
the asfiize. If however the free holders are tenants of the manor 
then the question is in what manner have they been enfeoffed, 
because it is not every one who is restricted by the ordinance, nor 
does the restriction avail in all places, and therefore it must 
be observed what the extent of their rights is \ij the feoffment, 
whether it is in wide terms, as for instance over the whole waste 
and everywhere, and in all places, and for all manuer of beasts, and 
without stint, and in that cose, becanee common of this kind belongs 
to the tenants by reason of the feoffment and not by reason of usage, 
such teniints are not hound by the ordinance, for the ordinance does 
not destroy the effect of the feoffment, though it does prevent misuse 
of the right of common ; and the ground on which this rule rests is 
the voluntary consent of those who have conceded the servitude 
and granted the right of common. If however the right of common 
was stinted to a fixed and determined nnmber of beasts, hut it 
has been used more widely and in excess of what was necessBffy, 
in such a case the ordinance applies to restrict them to a certidn 
plHce and within certain limits, piovidad that that place is 
tafficient, and has free and sufficient ingress and egress, without 
impediment or difficulty. And the place ought to be sufficient, 
in the sense that the distance be not too great, but the pasturage 
should be assigned eufficieutly near. Also in the same manner 
if a man be enfeoffed without any express definition of the 
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namber or kind of besRta, bnt in such words as ' with aa much CR. III. 
common of puetare bs belongs to such a tenement in the same "fn. n. 
towuahip' BOL-h ft one is bound by tbe statute in the same way as S ^* ('•■ 
in the former instance where there was exprees deGmtioo, beoaoM 
when the size of the tenement is fixed, the number and even 
the kind of beasts can easily b« entimsted according to the costom 
of tbe place. Further, in whatever way the feoffee has enjoyed the 
right —whether the terms of his feoffment be wide or restricted — 
if only he has enjoyed the right in a convenient place, and whether 
he can be restricted or not, ho onght in no case to be put to Ices 
and damage by l>eing restricted to a place at an inconvenient 
distance — ftn- distance i)i a cause of inconvenience — and in the 
same way he ought not to be restricted against hie will by access 

being made more difficult Further, regard must be paid 

to the condition of things at the time, for instance to the fact that 
at the time of the feoffment the tenement lay uncultivated, and 
waa afterwai'ds brought under cultivation. Also that the (servient) 
tenement is a meadow, and that it is enclosed and fenced in, since 
no one can claim a right of common in any tenement which can be 
cultivated or enclosed or fenced in at all times or even at any time 
if the grant bo in general terms; for instance if any one were to 
say, ' I give you such a tenement with common of pasture which 
belongs to such a tenement in such a township with a fixed nnmber 
of beasts or without a fised number'— this Ehoulil be understood of 
common of pasture which ought to be common and to belong to a 
free tenement, and not to relate to a tenement which can be culti- 
vated and enclosed and fenced in for the purpose either at a per- 
mitted time or at any time, or it may be in particular years, or 
which otherwise may be enclosed, unless the right be specially 
granted by the teri»B of tbe instrument creating the servitude, or 
exist by virtue of long and uninterrupted and peaceable enjoyment. 
Instances of a grant in spcial terms would be if one were to say, ' I 
give you so much land with common of pasture for so many beasta 
&c. over my whole land everywhere in cultivated land, meadows, 
closes and in all places,' and this must not be understood as apply- 
ing to all times, but only to convenient times, thnt is to say after the 
corn has been carried, and tbe bay removed, or while the tenement 
lies uncultivated and fallow, or again if be say 'everywhere that 
is to say when the tenement lies uncultivated.' The lord ought 
not by snch words to be prevented from cultivating his land in 
any year if be plens^s to do so, because he does not by a grant of 
this kind impose upon himself any servitude so as to prevent the 
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CH. III. cnltiration ; and if the words are, ' with common of pasture over 
BBoi. n. the whole and in all places and in the second or third yeai in tilled 
i IS (a). ]2Qd_ Qp Jq tilled land when it ia lying &llow,' it will be the same 
thing as ifthe words are 'when it shall have lain falluw' — for it may 
well be that it will never bo lie, nor is any obligation imposed upcm 
the lord not to cultivate, and be does not by such words preclade 
himself from cultivating. But if the words are, ' at all times and in 
all places, that is to say that every second year the field shall lie 
fellow or nntilled or unfenced, and that at snch time he shall enjoy his 
right of common,' at such a time it cannot be cultivated or enclmed, 
and especially when this is the outcome of prolonged aBHge or 
custom approved of by the neighbours and the lords, for this ^ould 
be r^arded amongst such persons as a law. The same may be said 
when the practice arises from vicinage and without special grant 
Moreover, the servitude may belong both to a person and to 
property ; and it may belong to a person and to property at 
fixed hours and times. Moreover, it may belong to a person alone, 
and thus be owing to persons and not to tenements. Such a right 
may properly be called a right of herbage. Further, the eervitude 
may be enjoyed by a particular locality and not by definite persons, 
as by the burgesses or citizens of any corporation, and in anch 
a case the whole body may be the claimants, or one person in the 
name of the whole body. 
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CHAPTER IV. 

LEGISLATION OP EDWARD I. 

The reigD o£ Edward I was a period of great legislative CH. IV. 

actiritj. The statntes passed in this reign introduced some 

important changes, which have affected the subsequent history 
and the present condition of the law. Beside the changes 
effected hj new enactments, the regular action of the courts 
proceeds, and with it the development and definition of the 
law. The series of regular reports called the Year Books 
begins with the reign of Edward II, and contains reports of 
cases decided to the end of the reign of Edward III, and from 
the beginning of the reign of Henry lY to the end of that of 
Henry VIII >. 

The text-books of this reign, of which the principal are the 
treatises of Britton" and Pleta^ (possibly the Mirror of 

' See Reeves, ii. p. 909. There have been lately published in the 
■eries under the direction of the Master of the Rolls, ^tn MS3. in the 
Libmriea of Cambridge Univerait;, Lincoln's Inn, the Inner Temple, and 
the Briliah Museiun, twelve voliunea caJled Tear Books, containing reporta 
of caaei decided on the itinera of the jndgea &nd at Westmintter 
between the 30th and aist yaa-n of Edirard I, and the i6th ;ear of 
Edward III. See Pre&oe to Year Books, 30 and 31 EdwardI, p. x. The 
reporta of the reign of Richard U are contained in a Tolnme styled 
Bellewe's Reports. 

' There is great doubt aa to the authorship of Brittoa. Some have 
thought that the name ia identical with Bracteu, and that the work is 
merely an authoritative abridgmeot of Braeton ; others have Mcribed it 
to an independent writer. See Nichola, Britton, preface, pp. xviii-xiTil. 

* So named because it was written by lome lawyer, perhaps a judge, 
during impriaonment in the Fleet. (Fleta, pre&oe.) See Pollack and 
JUitUnd, Hiat of Engl. I«w, i. p^ 1S9. 

p a 



U,3,t,zeai;y Google 



212 LEdlaLATION OF EDWABD I 

•'**■ *^- Justices is also to be ascribed to this reigD')^ add but little 

___ to the great treatise o£ BractOD. The treatise called Fleta 

carries the law dowu to a poiat later than the thirteenth 

year of the I^ing, and contaioe commeats on the changes in 

the law since Bracton wrote ''. 

The changes of historical importance in the law relating to 
land which were eftected by new legislation during this reign 
will be seen from the following statutes ; the development of 
• the common law effected by judicial decisions is reserved for 
the next chapter. 

The statutes of this reign are usually in Latia, though 
some are in French, and in one case a chapter of a statute is 
partly in Latin, partly in French '. It seems impossible to 
lay down any principle by which the choice of the language 
was regulated. ' Both the Latin and French were the 
languages of the law, and probably were adopted according 
to the whim of the clerk or other person who drew up the 
statute *.' 

§ I. ^ Manor in tie time of Edward I. 

The following Statute, though not making- any change in 
the positive law relating to land, is valuable as showing 
clearly the legal conception of a manor in the time (probably) 
of Edward I. ' In myn opinion this statute was made sone 
after the barons' warre, the whyche ended at the battayle of 
Evesham, or sone after in the tyme of Kynge Henry the 
thyrde ^, where as many noblemen of blond were elayne, and 
many fled that afterward were attaynted for the treason they 
did to the Kynge. And by reason thereof their caetelles and 
manours were sealed into the Kynge's handes. And so for 

' See p. zxiv of tlie Introdnetlon to the Mirror of Jnaticee in Tol. Til. 
of Uie Seld«n Sooiety'i pablicstions. 

* The other treatises which were pabluihed Id this reign were An 
Abbreviation of Bracton by Qilbert de Thomtoa, the Summa Magna and 
Parva of Badulph de Hengham, and a amall tract called Fet AssaToir. 

• atatnte West. II. ch. 34. 
< Baores, ii. p. aaS. 

> From internal evidence the doeument wonid appear to be later than 
13 Edward L See p. 914, note 3. 
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want of reparations the castelles and the manors fell to mine CH. IV. 
and in decaye. And when the Eynge and his counsayle saw ^ ^• 
thatj they thought it was better to eztende them and make 
tlie most proSt that they coude of them, than to lett« them 
&11 to the grounde, and come to no manne's heipe and profyte. 
Wherefore Kynge Edwarde the first ordeyned this statute to 
be made the fonrth year of his reigne, wherein is oontayned 
many and dy vers chapters and articles, the which at that tyme 
was but instnictionsj how and what they shuld do that were 
commissioners or surveyours in the same.' — {Fitzherbert, 
Surveyinge, chap, i: a.d. I539-) 

ExTTENTA Makeiui, 4 Edward I, Stat, i '. 

luqnireudum est ile csEtria, et aliia edificiis foesatia circnmdatis, 
quantnin niuri, edificia lignea et lapidea, plumbo vel alio modo 
Gooperta, valeant, et pro quanto poterunt apprecinri, secimdum 
Yerura valorem eonindem muiomm et edi6ciorum ; et pro quauto 
edificia extra fosratum potemut appreciari, et quantum valeant, 
una cum gardiuis, coluinbariis, et omnibus aliis exitibns curiae 
per annum. 

It«ni inquirendum est quot campi sunt in dominico', et quot 
acrae tenae sunt in campo, et quantum valet quaelibet acra per 
se per ftunnm ; item inquirendum eat quot acrae prati sunt in 
dominico, et quantum valet quaelibet aaa ad locandum per Be 
per annum, et ad cuJuFmadi beatias et animalia pastura iila fuerit 
magis necesEaria, et quot et quales posait austiuere, et qnantum 
valet pastuia cujuslibet bestiae et animalia per se per annum ad 
locandum. 

Item inquirendum est de paatura forineeca, quae est communis', 
et quot et quae bestias et quut animalia et quae domtnua [rex *] 
habere poasit in eadem, et quantum valeut pastura cnjnalibet 
beitiae et animalis per ae per annum ad locandum. 

> This u the d&t« given Id most edition! of the Statutes. Id 'Btatatei 
of the Bealm ' (i. p. a^a) it U included amongst the StAtntaa of uneertain 
date, (Dd priDted after the Statntea of Edward IL It wai Tspealed 67 the 
Statute Law Beviiiion Act 1663 (a6 and 07 Yi«L e. 195). 

* aee above, pp. 34, 49. ■ 8m above, CttKp. III. f 18 (a). 

' Smoe 1IS& omit thia word, which is oot iDserted in 'Statulea nt 
Jm/rfB.' If it is ri^tly inserted, the paasage would be in aocordaiice with 
the naw takcD of the hiatorj of the righta of the king, above, p. 18. 
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Item inqairendam est de parcia et dominicis boscis qniie do* 
minus od voluntatem Buam poterit asstutare et excolere', et quot 
Horas in ae contineant, et pro quanto Teatura cujnelibet acrae 
poterit B])preciari, et quaDtum fundus in ee cimtineat et valeat 
qnando prostratus faerit, et quantum valet quaelibet acra p«r 
ae per anntun. 

Item inquirendum eat de boecia forinaecia, ubi alii commu- 
nicant, quid de eisdetn boecia dominus aibi poaait apprnare*, et 
de quot acria, et pro quanto Teatura cujoalibet acrae communiter 
pOBsit appreciari, et quantum fundue raleat qnando prostratus 
fuerit. Item inquirendum est utrum dominua de reaiduo boa- 
corum praedictorum forinsecorum dare poaait, et quantum valeant 
bujuamodi donstbuea et venditiones per annum. 

Item inquirendum est de pannagio, herbagio, melle, oleribus, et 
omnibus alils exitibus vivariorum, mariacorum, morarum, bnie- 
ranim, turbarianun, et Taatorum, et quantum valeant per annum. 

Item de molendinis, et piscariis separalibua et commnnibna, 
quantum valeant per annum. 

Item de libera t«neutibu.<i* quiboscunqne et forinaecia* vel ex- 
trinaecis, inquirendum est quot aont libere teneates, et qui, et 
quas teiTaa, et quae teneroenta, et quae feoda teneant, et per 
quod aervitinm, utrum per socagium, vel eervitiom militare, 
vel alio modo, et quantum valeant per annum et reddant per 
annum de redditu aseiaae *, et qni tenent per cartam, et qui non ', 
et qui tenent per antiqnam tenuram, et qui per novum feoifa- 

' This probably refers t« the psiks and other enclosnrea which had 
been nude under the provUioDi of the Statute of Herton. Bee Chap. IIL 
{{ lo, i8 (a). 

* That is, what approvaments can be made of woodlands, where rights 
of common are enjoyed b; freeholdern who are not tenants of the manor. 
This would seem to show that this docnment must be subsequent to the 
Ktnlute 13 Edward I, a. 46. See below, { 4. For the meaning and deriva- 
tion of ' appruare ' ae^ Glossary, 

' See above, p. 48. 

' ' Forinaeci tenentes ' are probably those tenants who hold of the lord 
of the manor as a fact, but whose tenements are not within the ambit of 
the manor, and who are therefore not tenants of the manor. 

* ' Benta of aaaize are the certain rants of freeholders and ancient copy- 
holders, because they be aeeized and certain, and doth distingnish the 
same from raddtlm mobiles, farm-rents for life, yean, or at will, which Ma 
variable and uncertain.' Coke, Second Institute, 19. 

' It is an important fact that at this time there were freeholders whose 
title did not rest on any grant. These were probably the representativea 
of the (Tee proprietors of the timea before the Conquest, who had not only 
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mentnm. Item inquirendum est de praedictis libera tcuentibua CH. IV. 
et qui sequuntur cnriani de comitatu in camitatnm, et qui non, 1 1. 

et quid et qnantain accidit domino past mort«m taliom libere 

tenentinm. 

It«m inqoirendom est de ciutiimtiriiB ', qnot rant cnstwnaril, et 
quantnm teme quilibet coBtumarias teneat, et qnae opera et qoas 
conBUetodines faciant, et qnautam valeant opera et consnetudines 
cujoBlibet oustumarii per ae per annum, et quantum reddant de 
redditn assiBae per annum praeter opera et cousuetudinee, et qui 
poeeint talliari ad Tolnntatem domini, et qui non. 

Item inqnirendam est de coterellis *, quae cotagia et curtulagia 
teneont, per quod servitium, et quantum reddant per annum pro 
praedictis cotagiie et cnrtulagiis. 

Item inquirendum est de placitis et perquisitie comltatuam, et 
curiarum forestamm, cum espeditatione canum, et quantum va- 
leaat per annum in omnibua exitibus. 

Item inqnirendam est de eccleeiis quae pertinent ad donationem 
domini' quot et quae sunt, et ubi, et quantum quaelibet eccleaia 
Tidet per annum per se, eecondum veram eBtimationem illiuB. 

Item inquirendum est quantum valeant heriota, nnndinae, mer- 
cheta, consnetudines et eerritia, operationea et consnetudines forin* 
secae, et quantum valeant placita et perquisita, fines et releTia, et 
omniu alia oaeuolia qnae accidere posaunt in omnibus per annum. 

Tbahslation *. 

First, It is to be inquired of the castles and also of otiier 

buildings compassed about with ditches, what the walls, and 

preserved their free status, but also hod not twoome subjeet to other than 
■ free teanre. See above. Chap. ItL 1 13. 

' See above, p. 50; Chap. IIL ( 13 ; and below. Chap. T. f 6. 

' See above, p. 50. 

' 'Advowiona are either advowaoiu appvnioaA or sdvowBone in gmt. 
XatAa of manors being oiiginaJlf the only TonnderB, and of oourse the 
only patroiu, of ohurehee, the right of patronage or presentation, so long 
as it oontinnee annexed to the poHsession of the manor, as some have done 
tram the foundation of the church to this day, is called an advowsoQ 
appendant : and it will pass or be conveyed, together with the manor, aa 
inoiileDt and appendant thereto, by a grant of the manor only, without 
adding any other words. But where the property of the advowson has 
been once separated from the property of the manor by It-gal conveyance, 
it is called an advowson in groo, or at la^e, and never can be appendant 
any more ; but is for the future annexed to the penou of ita owner, and 
not to his manor or lauds.' Blackstooe, ii. aa. 
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CH. IT. buildings of timber and stoDe, covered with lead, or otherwise, 

i !• are worth, and how they may be prized according to the very 

" value of the same walla and bnilJingB, aod for how much the 

buildings without the ditch may he prized, and what they be 

worth with the garileoB [curtilages], dove bouses, and all other 

issues of the court-yard, by the year. 

It is to be inquired also how many fields are of the demesnes, 
and how many acres of land are in every field, and what every 
acre is worth by the year ; also it is to be inquired bow many 
acres of meadow are of the demesnes, sad how many be in a field, 
and bow much every sere by itself is worth by the year to be let, 
also how many sores of pasture there be, and for what beasts or 
oattle the same pasture is most necessary, and bow many it will 
find, and of what manner, and what the pasture of every beast is 
worth io be let by the year. 

Also it is to be inquired of foreign pasture that is common, how 
many and what beasts and cattle the lord ' may have in the same, 
and how much the pasture of every beast is worth by the year to 
be let 

Also it is to be inquired of parks and demesne woods which the 
lord may assart* and improve at hie pleasure, and how many acres 
they contain, and how much the vesture of an acre is worth ; and 
how much the land is worth after the wood is felled, and bow many 
acres it containeth, and how much every acre is by the year. 

Also it is to be inquired of foreign woo<ls, where other men 
have common, and how much the lord may improve to himself 
of the same woods, and how many acres, and for how much the 
vestni'e of every sere may be valued at, and how much the gi-ound 
is woith yearly alter that tbe wood is felled. And it is to be 
inquired whether the lord msy give or sell anything of the residne 
of the foresaid woods, and what such giSta and sales are worth by 
the year. 

Also it is to be inquired of pawnage', herbage* [of the town], 
honey, and all other profits of vivaries*, moors, marEbes, faeatbs, 
turbary, and waste, and how much they are worth by the year. 

Also of mills and fishings several and common, what they be 
worth by tbe year. 

Also it is to be inquired of freeholders, the which dwell without 
MS well as within, that is to any, how many freeholders there be 

' Or tbe king, see note i, p. ai3. ' Or olaar. 

* Or pannage, L e. the right to feed pigs or other beasts in wood* on 
bee«h-mast, aooms, fto. 'See alMve, p. i86. 
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Mid who they are, and what manner lands aod tenemente, and CH. IV. 
what fees thej hold, and by what eervicea, whether it be by socage i -■ 
or knight eervice, or otherwise, and what they are worth, and pay 
yearly of rent of assise, and who hold by charter, and who not, 
and who by old tenore, and who by new feoffment. Also it is to 
be inquired of the said Free tenants, which do follow the court 
from county to county' and wliich not, and what and how much 
fiklleth to the lord after the death of such Iree tenants. 

It is to be inquired also of customary tenants, that is to wit, 
how many there be, and how much land every of them holdetb, 
what works and customs he doth, and what the works and customs 
of every tenant be worth yearly, and how much rent of assise he 
pays yearly, besides the works and customs, and which of them 
may be taxed at the will of the lord, and which not. 

It is also to be inquired of cottagers, that is to say, what 
cottages and curtilages they hold, and by what service, and 
how much they do pay by the year for all their cottages and 
cortilages. 

It is also to be inquired of pless and perquisites of the counties 
and of the coorts of the forest, with tawing of di^', and how 
much they be worth hy the year in all issues. 

It is also to ho inquii-ed of churches that belong to the lord's 
gift, how many there be, and what, and where, and how much 
every chnrch is worth by the year after the true estimation of 
the same. 

It is also to be inqtured what be the value of herriots, fairs, 
markets, customs, services, and foreign works and customs ; and 
what the pleas and perquisites [of courts], fines, and reliefs, and 
all other casualties are wortli by the year, that may fall in any of 
these things. 

§ z. Alienation in Mortmain. 
It appears from the following Statute that the provision in 
Magna Carta ^ given in the last- chapter was construed as an 
absolute prohibition against granting lands to religious houses. 
The prohibition is now extended bo as to prevent any alien- 
ation of lands 'per quod ad manum mortvam deveniant.' Lands 

' So in tlie margin of 'Statntea at Large,' which seems oorreot. 

* i. e. mutilating the foot so as to prevent the dog ohsstug game. 
Spaltosn, a t. Ezpeditatio. 

* Cap. 43. ed. T3I7 ; above, Chap. III. f 9. 
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. were said to come into a ' dead hatxi ' when they were held 
not by an individual tenant, but by a corporatioQ or body '. 
This expression was probably first applied to the holding of 
liuida by religious bodies or persons who, being 'profeBsed,' 
were reckoned dead persomt in law. It then came to be 
applied to the holding o£ lands by corporations as opposed to 
isdividuals, whether the corporation were ecclesiastical or lay, 
sole or a^^regate. 

An attempt was made soon after the passing of this Statute 
to evade its provisions by bringing collusive actions for the 
recovery ' of land, in which the ' religious men and other 
ecclesiastical persons' sued the tenant, who thereupon by 
arrangement made default. This was held not to be within 
the Statute of 7 £dward I, the words of that enactment 
applying only to the case of acquisition of lands by gift or 
other alienation, and not to recovery by pro(%8s of law. To 
stop this practice it was enacted by the Statute of West- 
minster II that in such a case a jury should determine 
whether the claimant had right over the land demanded or 
not. If not, the land claimed was to be forfeited to the lord 
of the fee, and the same penalty was attached to the attempt 
of a tenant to protect himEelf against his lord by setting up 
crosses in his land and so pretending to avail himself of the 
privil^es of the Templars and Hospitallers^. The restriction 

' A oorponitioB U a Botitioua person invested by the law with the 
attribute of perpetuity. TtiiB fictitious peraon may be (i) a corporation 
aggregate, tbat ia, may oonsiat of many individual persons united together 
by the Ibw, the aggregate thus formed cootianing for ever by a perpetual 
■uooasaion of individual members : such as the mayor and commonalty 
of a city, the head and fellows of a college, the dean and chapter of 
a cathedral church. Such a body nan only act in its corporate capacity 
by the use uf the ■ common seal.' Tha two characteribtics of a corporation 
aggregate are that it poaaaBses perpetual sucoession and a common seal. 
(9] A corporation Bole is where a person and his sueoesaors in infinituia 
fill H definite office or station which confers a special status or collection 
of rights and duties, such as the king, a blabop, or the parson of a parish. 
See Blackstone, i. p. 469. 

* The t«nant against whom the action was brought was technioallj 
said to ' suffer a recovery.' 

■ 13 Edward I, c. 33. See Coke's Second Institute, p. 433. 
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as to holding lands in mortmain might at all times have CH. IV. 
been dispensed with hy licence £rom the Crown and the mesne * 
lords if any. In later times, when the power of the Crown to 
dbpense with the provisions of statutes had become an im- 
portant constitutional question, the right of the Crown to 
grant licences to alien or take lands in mortmain was made 
to rest on the Statute 7 and 8 Will. Ill, c. 37 ; and by the 
same Statute all necessity for the consent of the mesne lords 
was removed. Several exceptions have been introduced in 
favour of particular corporations or classes of corporations by 
Act of Parliament, as for instance the Universities and 
Colleges of Oxford and Cambridge, limited companies, and 
many others. When however no licence has been obtained 
from the Crown or been conferred by Act of Parliament, the 
old rule of law still prevails ^. 

Statutum de ViBia Beliqiosis, 7 Edward I, Stat. 2. c. 13. 

Rex JastitiariiB buib de Banco*, aalutem. Cum dndum pro- 
visum fuisset' quod viri retigiosi feoda aliquorum non Ingrede- 
reutur sine licentia at voluntate capitAlium clominonim de quibua 
feoda ilia immediate tenentur; et viri religiosi postmodum nibilo- 
miuus tarn feoda sua propria quom alionim hactenus ingresai 
siut, ea Bibi approprinudo et emendo, et aliquaudo ex dono aliorum 
i-ecipiendo, per quod eervitia, quae ex hujusmodi feodis debentur, 
et quae ad defeueionem regni ab initio provisa fuerunt, iudebite 
nubtrabuntur, et domiDi capitales eBcaetas suas inde amittunt; 
noB super hoc pro utilitate ragui cotigruum remedium provideri 
volentes, de conailio pmeUtoruni, comitura et aliorum fidelium , 
regni nostri de coiiBilio nostro eziBtentium, providimuB, statuimus, 
et ordinavimuB, quod nullus religioaus aut alius quicunque terraB 
HUt teneraenta aliqua emere vel veiidere, ant aab colore douationis 
aut termini vel alterius tituli cqjuBuauque, ab aliquo recipere, aut 
alio quovia mode, arte vel ingenio, aibi appropriare praesumat, 

' See now The Mortmain and Charitable Usee Aot 1888, 51 and 5a 
Viet. c. 49, which repeals the older Statutes and coDsolldatas the law on 
the subject. 

' This Statute U in the form of a writ or ordinance addreraed to th» 
Justices of the Common Pleas. 

' B7 Hagua Carta, c. 43 ; abore, p. 133. 
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CH IV. Bub foriBfactnra eorundem, per quod sd maDom morhitiiD torrae et 
1 2. t«iieittenta faujuBmixli deveniant quoqno modo. ProvidimuB etiam 

qnod si quia religiosuB aut alius, contra praesenB atatutum, aliq^uu 

raodo, arte Tel ingeino, venire praesuinpserit, liceat oobia, et aliia 
immediatis capitalibus domiuis feodi talit«r alienntt, illud lafra 
anDQm a tempore alienatioDiB faujusinodi ingredi et tenere in 
feodo et haereditate. Et si capitaliB dominua imraediatos aegligeni - 
fnerit, et feodum hujusmodi ingredi nolnerit infra annum, tunc 
liceat proximo capitali domino mediato feodi illius, infra dimidium 
onnnni sequentem, feodum illud ingredi et tenere, eicat praedictuin 
eet; et bIc quilibet dominua niediatua faciat, ei propinquior do- 
minns in ingrediendo hujosmodi feodum negligenn fuerit, ut prae- 
dictnm eat, Et ei omnea faujuamodi capitaleB domini hujnsmodi 
feodi, qui plenae fuerint aetatis, et infra quatuor maria, et extra 
priaoaam, per unum annum negligentes vel remisBi fuerint in hac 
parte, noa atatim poEt annum eompletum a tempore quo hujus- 
modi emptiones, donationea, uut aliaa appro priationea fieri conti- 
gerit, terras et teuemenfa hujusmoiU capiemns in manuni nostram, 
et alios inde feoffabimus per certa fervitia nobis inde ad defeu- 
aionem regni noatri fscienda; aatvia capitalibns dominis feodomm 
illorum wnrdia, eacaetis, et aliia ad ipsoa pertiuentibus, ac servitiia 
inde debitis et consuetis. 

Et ideo Tobia mandumuB quod statutum praedtctum coram 
Tobia legi et de cetero firmiter teneri et obaervari faciatis. T. R. 
a|iud Westmouasterium xv^ die Noveiiibris anno etc. septimo. 

TBANSLATtOM. 

The king to his Justices of the Bench greeting. Where of late 
it wag provided that religious men sbould not enter into the fees 
of any witbunt licence and will of the chief lord of whom such 
fees be holden immediately, and notwithstanding such religious 
men have entered as well into their own fees an into the fees ^f 
other men, appropriating and buying thera. and sometimes re- 
ceiving them of the gift of iithera, whei-eby the services that are 
due of such fees and which at the beginning weie provided for 
defence of the realm, are wrongfully withdrawn, and the chief 
lords do leese ' their escheats of the same, We therefore to the 
profit of our realm intending to provide convenient remedy, by 
the advice of our prelates, earls, barons, and other onr subjects, 
being of our council, have provided, made, and ordained, that no 
person religiuoe or other, whataoever he be, that will buy or sell 
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any lands or tenements, or under the colour of gift or lease, or CH. IV. 
that will receive by reafion of any other title, whatsoever it be, f ^ 
lands or tenementa, or by any other craft or engine' will presume 
to appropriate to himself under pain of forfeiture of the same, 
whereby such lands or tenements may anywise come into mort- 
main. "We have provided also that if any peraon, religious or 
other, do presume either by craft or engine to olFeud (^inst this 
statute, it shall be lawful to us and other chief lords of the fee 
immediate to enter into the land so aliened within a year from 
the time of the alienation, and to hold it in fee as an inheritance. 
And if the chief lord immedialje be negligent, and will not enter 
into such fee within the year, then it shall be lawful to the next 
chief lord immediate of the sume fee to enter into the same land 
within half a year next following, and to hold it as before is 
said ; anil bo every lord immediate may enter into such land if 
the next lord be negligent in entering into the same fee as is 
aforesaid. And if all the chief lorila of such fees, being of full age, 
within the four seas, and out of prison, be negligent or slack in 
this behalf fur the space of one whole year, we, immediately after 
the year accomplished from the time that such purchases, gifts, or 
appropriations hap to be made, shall take such lands and tene- 
ments into onr hand, and shall infeoff other therein by certain 
services to be done to us for the defence of our realm, saving to 
the chief lords of the same fees their wards and escheats, and 
other things to them belonging, and the services for the same due 
and accustomed. And therefore we command you that ye cause 
the foresaid statute to be read before you, and from henceforth to 
be kept firmly and observed. Witness Myself at Westminster the 
1 5th day of November, the seventh year of our reign. 

Statdtb of Wksthimstjcb II, 13 Edward I, c. 3a. 

Cum viri religiosi et aliae personae ecclesiasticae implacitent 
aliquem, et implacilatus fecerit <lefaltam, ob quam tenementum 
amittere debeat, quia Justitiarii hucusqne tenuemnt quod, si im- 
placitatns fecerit de&ltam per collusiouem, ut cum petens occa- 
sione Statuti* per titolum doni aut alterius alienationis seisinam 
de tenemento cooseqni non posset, per illam de&ltam conseque- 
retnr, et fieret fraus Statuto; ordtnatnm est per Dominum Regeui 
et concessum qund in hoc cbam, postquam defalta facta fuerit, in- 
quiratur per patriam* utrum petens habeat jus in sua petitions 

' Or 'devioe.' ' 7 Edward I, e. 13; abcve, p. 919. 

* I. «L by a jury ; see p. 154. 
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CH. IT. ant non. Et si compertam faertt quod petens jos habet in aaa 
i S. petitione, procedator ad judic!nm pro peteDti, et recuperet aeisi- 

nam suam. Et si jua non habuerit incurratnr tenementani 

proximo doniiDo feodr, si illud petat infra annum a tempore 
InquiEitionis captae. {Tht remaining provitioru of the chajiter 
are simitar to thoae of the Statute ^ Edward I.) 

Tbajtslatiok. 
When religious men and other eccleaiastical persons do implead 
any, and the party impleaded maketh default, whereby he ouglit 
to lecBe' the lande, forasmuch aa the juaticea have thonght hitherto 
that if the party impleaded make' default by collusioD, that where 
the demandant by occasion of the statute could not obtain aeiaiu 
of the land by title of gift or other alienation, he shall now by 
reason of the default, and so the statute ie defrauded ; it is 
ordained by our lord the king and granted, that in this oaae after 
the default made it shall be inquired by the country whether the 
demandant had right in the thing demanded, or no. And if it 
be found tbat the demandant bad right in his demand, the judg- 
ment shall pass with him and he ehall recover seiain ; and if he 
bath no right the laud shall accrue to the next lotd of the fee, if 
be demand it within a year from the time of the inquest, &c. 

§ 3. £»tate» Taii. 

Witb the rei^ of Edward I we arrive at the period when 
the influence of the lords of manors (domiui eapilaUt) upon 
l^islation was most strongly felt. The Statute of Weet- 
mineter II consists of fifty chapters dealing with various 
branches of the law ; the first of them is known aa the Statute 
De Donii CoKditionalifmt. The object of this enactment was, 
as stated in its text, to prot«ct inheritances, and to lessen the 
danger of the lord's right of escheat being defeated or in- 
definitely postponed by the alienation of the tenant. 

The technical expression 'conditiona] gift' has been already 
explained in commenting on the passage of Bracton given 
above*. It has been already seen that in Braeton's time a 
gift accompanied by words of procreation, as, for instance, to 
a man and the heirs of his body, or to a man and his wife and 
the heirs of their bodies, and similar expressions, was held to 
' Lou. * See Chapter in. f 15. 
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be an estate of inheritance conditional on issue being bom ; CH. IV. 
until this event happened the interest was in effect merely an ^ ' 
estate for life. It was, strictly epealcing, an estate descendible 
to the class of heire mentioDed in the gift, if euch there should 
be. If therefore a donee, holding to himself and the heirs of 
his body, made an alienation of his land, his heirs, Bracton 
tells us, would be bound to wairaotj, that is, to uphold the 
gift, inasmach as they could ooly claim by descent from their 
ancestor and take nothing by the original gift. These estates 
therefore, upon the happening of the condition, differed from 
ordinary estates in fee simple only in the restricted character 
of their devolution to the class of heirs named in the gift. 
So soon aa the condition was performed by the birth of issue, 
the tenant could alienate and convey an estate in fee simple. 
So if the donee of such an estate committed treason, the fee 
simple would, after birth of issue, be forfeited. This would 
not have been the case if the descent had been secured by 
virtue of the form of the gift. The power of alienating the 
whole would as a matter of course involve the power of 
alienating particular rights over the land, such as granting a 
rent payable out of it, or charging it with debts so as to bind 
successors in title. If however the land was not alienated, it 
would descend not according to the ordinary rules affecting 
inheritances, but aocording to the mode expressed in the gift. 
It can hardly be doubted that this strained construction was 
put upon snch gifts in order to favour the practice of aliena- 
tion, which was dear to the common lawyer and to the great 
mass of landowners, though abhorrent to the domini capitahx. 
It was to restrain the practice of alienating these conditional 
estates, and so at once to prevent the lord losing the benefit 
of escheat upon failure of the descendants of his feoffee, and to 
protect the interests of the heir, that the Statute De Donit 
CondifioKalibni was passed. In order to effect this object it 
was provided that such an alienation should not defeat the 
devolution of the estate to the heir, but that in the event of 
the tenant of a conditional estate alienating, the heir on the 
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CH. IV. deeeaee of his aoceetor might recover the estate from the 
i 8- feoffee, or any person claiming under him. It ww ftirther 
provided that where the t«nant had made a feoffment in fee, 
having had issue bom, who had subsequently died, the original 
donor (or lord) might recover the land from the feoffee by the 
same form of remedy as he might have employed before the 
Statute to recover land which hie tenant had coDv^ed away 
for an estate in fee without having had issue bora. 

The effect of this Statute was to create a new species of 
estates of inheritance, which, except under certain special cir- 
cumstances, could not be alienated so as to defeat the expectant 
interest of the issue specified in the gift, or postpone the re- 
version of the lord. There was, it is true, no direct provision 
restraining the grant in fee simple of such estates. No for- 
feiture or other immediate penalty would be incurred either 
by feoffor or feoffee. But inasmuch as the feoffor could only 
give a title valid against himself and not as against his issue 
or his lord after his own decease, the fee simple which he 
would convey to the feoffee would be insecure and precarious, 
and liable to be defeated by the issue of the feoffor, or after 
foilure of the issue, by the lord or original donor. An estate 
in fee which was thus liable to be defeated was called in later 
times a bate fee '. 

The provision of the Statute that the will of the donor as 
expressed in the charter should for the future be observed was 
held by the tribunals to have the following interpretati(m : — 
Wherever lands were granted by words which before the 
Statute would have created a conditional gift of one of the 
kinds speciGed in the Statute, such a gift would now pass an 
estate of less extent than a fee simple. Thus, suppose A, 
tenant in fee simple, made a grant to B and the heirs male of 
his body. This limitation, which before the Statute would 

' This ezprewion is usualtj Applied at the present d.17 to the estatA 
oreated by tba slienation of teosnt in tail not in posaession without 
coDSeat of the 'Protector' (see below, p. aSS), in ntjich caae he bars hia 
own issue, but not remaiudermea or reveraioners. See 3 and 4 Will. IT, 
«■ 74. * 35- 
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have been a fee simple conditional on S having a eon bom, OH, IV. 
was now held to convey a special kind of estate of inheritance, i ^• 
namely aa estate descendihle only to heirs male. This was 
considered to be a smaller estate than a fee simple which was 
capable of descending to heirs general, i. e. collateral as well 
as lineal. This secondary species of fee has ever since this 
Statute been designated an estate tail, fettdum ialliatum^, 
being a portion of an estate failU — cut off — From the fee^ 
Hence it came to be established that when J, tenant in fee 
simple, had made the giant above mentioned be had not 
granted away all that he had to grant, some interest or estate 
was left in him still, the fee simple in tact was not gone ; but 
inasmuch as the right of present enjoyment bad been parted 
with for an estate which would last as long as B and his male 
line continued, the fee simple was what was called an estate 
in reversioD, as opposed to one in possession. If a estate was 
called an. estate in fee tail, an estate cut off from the larger 
estate ; and in technical language the effect of the above 
grant would be, that B would have an estate in fee tail in 
possession, A would have an estate in fee simple in reversion 
expectant upon the determination of the estate tail*. The 
difference between an ettaie in reversion and a mere poMibiliiy 
shonld be noticed. After the Statute, and the judicial inter- 
pretation of it above explained, A would have au estate or 
definite interest known to the law, which be could if he 
pleased convey by the proper mode and vest in another person. 
Before the Statute be would merely have bad the possibility 
or chance of the fee simple escheating to him on failure of 5*8 

' Thii ezpreniMi, whiA aconr* in the Statute of Weotmiiuter II iloelf; 
13 Edward I, c 46, U also found in use at an earlier date. See Pollook 
aad If aitlaod. Hiit. of Eng. Law, ii. p. 19, n. 6. 

■ Tfaia ooDelnaton teems not to hare been reached at ODoe. Id a note 
to a ease in 31 Edward I (Year Book, p. 384) it ia uid that 'in a gift 
in fyank-marriage the reTeraion ia alwaja naTsd and inpposed, but in 
a gift in tail the roTeniOQ ia not saved if the reveiaion be not eipresslf 
saved in the charter.' Ho doubt it was usual in charters to express that 
the land on failure of the issue of the donee should revert to the donor 
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CH. rv. male issue ; and this is not a present disposable right known 
* *■ to the law, but is merely a possibOity of obtaining such a 
right *. In consequence of the recognition of this new estate 
or interest in lands — the estate toil — it became poaaible to 
create interests in lands of a much more complicated character 
than before. When a person had granted away the fee simple 
he had disposed of all that he had to grant, and could make 
no further valid disposition of his property. But now that an 
interest was rect^nised intermediate between the estate for 
life and the estate in fee simple, it became possible to grant 
lands as follows — to A for life, and after the expiration of that 
interest (or, more shortly, remainder) to S and the heirs of 
his body, remainder to C and his heirs. Here the ultimate 
gift to C, though passing to him at once an estate, would be 
merely an estate in expectancy, that is the enjoyment of it 
would be postponed, not only till ^'s death, but also till after 
the faQure of B'% lineal descendants. We shall see bow the 
great restriction imposed on alienation by this Statute was 
broken in ttpon by the action of tbe trtbonals. The further 
history of estates tail is reserved for the next chapter ^. 

Statutk of ■WRBTioKaTEB II, 1 3 Edward I, c. i. 
Dt Donit ComUtitmalibttt. 
In primis, de tenementis * quae maltotiens dantnr sab conditione, 
videlicet, cam aliquis dat terram suam alicni viro et ejus uxori 

' An eaehest i* bowever sometintM improperly ealled a rarerdon. 

' 8m Ohap. V. i a. 

■ "ThU iB the oalj word which the said Statute of W. a, that oreated 
Mtat« tail, nseth ; and it Includetb, not only all corporate inheritanoas 
which are or may be holden, but alao all inheritanoes iuuiiig out of anj' 
of those iuheritanoea, or ooncemlug or annexed to or eierciuble wltbln 
the «ame, though thej lie not in ienore, tberefoTo all theae without 
queetioD maj be entailed. As rente, eetoTers, oommona or other profita 
wbateooTer granted out of land, or usee, offlcee, dignitiee which eonoem 
lands or oertaln places may be entailed within the eaid statute beoauM 
these Bavour of the realty. But if tbe grant be of an inharitanoe merely 
personal, or to be exercised about chattels, and li not Issuing out of laud, 
nor ODDcemlDg any land or some certain place, such inheritancM cannot 
be entailed, becauae they saTour nothing of tbe realty.' C<^ npon 
Uttleton, 19 b. See inttanoee, ibid. 
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«t bseredibus de ipeia viro et muliere procreatis ', adjecta coudi- C 
tione expressa tali, qnod a hajusmodi yir et muUer Bine haerede 
de ipuB viro et muliere procreato obiasent, terra sic data ad 
douatorem vel ad ejus haeredem revertatur; in casu etiam cum 
qnis dat teneinentnm in liberom maritagium quod donum habet 
conditionem annexam, licet non ezprimatnr in carta doni, qoae 
talis eat, quod si vir et mulier sine haerede de ipsis viro et 
mniiere procreato obierint, tflnementum sic datum ad donatorem 
vel ad ejus haeredem revertatur ; in casu etiam cum quia dat 
tenementom alicui et haeredibus de corporeenio ezeonfibus, durum 
videbatur, et adhuc videtnr hujuemodi douatoribuB et EiaeredibuB 
donatorom quod Toluntas ipsorum in donis soia ezpreesa non foerit 
'priuB nee adhnc eat observata. In omnibna eiiim praedictia caaibus 
post prolem auscitatam et exeuntem ab ipaie quibua tenementum 
sic fuit datnm conditiooaHter, hucuaque habuemnt hnjnsmodi 
feoffati poteatatem alienandi tenementum eic datnm, et exhae- 
redandi de tenemeoto exitum ipsorum contra voluntatem dona- 
torom et formam de dono expreaaam : et praeterea com deficiente 
exitu de hujuamcdi faoffatis, tenementum sic datum ad donatorem 
vel ad ^jns haeredem revert! debuit per formam in carta de dono 
expreesam, licet exitua, ai quia fuerit, obiaset^ per factum et 
feoffamentum ipeomm, qnlbns tenementum aic fuit datum sub 
conditione, excluai fuenuit hncusque de revereione eomodem tene- 
mentomm, quod manifeate fuit contra formam doni sui : propter 
quod DominuB Bex, perpendena quod necesaai-ium et utile eat 
in praedictia caaibua apponere remedium, ttatuit, quod voluntas 
donatoris secundum formam in carta * doni eni manifeate ezprecssm 
de caetero obaervefnr, ita quod non habeant illi, quibua tene- 
mentum sic fiiit datum anb conditione', potestatem alieuandi 

' To bring the gift within tbe Statute to the word* of inheritaace most 
be added worda 'of procreation.' It must be expresied that the hairs are 
to be the aetoal issue of tbe donee or donees. The Conveyanoiiig Act 
1881 (^ and 45 Tict. e. s) makes the irords ' in tsil ' snfflcient without the 
words ' heirs of the bod;.' 

* The Statute was soon extended bj judicial interpretation so as to 
cover gifts when the words of donation were onlj spoken ss well sa 
when thef were embodied In a ohsrter. ' Note, that if one dcmsud land 
b^formedon (see below, p. aaB, n. 3) either in the "reverter" or in the 
" descender," it is not necesssry that he have any evidence of the form, 
except matter in pals ' (Ikcts on which the jury may rest their verdict), 
' for although he have Dot anj charter, -he shall be received to aver by 
good matter in pais that the thing was thus given.' Year Boole, ao 
Edward I, p. 13a. 

' The Courts seem to have held in the beginning of the reign ^ 
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. t«nenieiitam bic dfttum, quo minus ad exitum illornm qaibns 
tenementmn sic fomit datum remaoeat poet eoruni obitum, vet 
ad donatorem, vel ad ejus liaeredem, si exitne deficiat per hoc 
quiHl nullns Bit exitus omuino, vei si aliquis exitos fuerit, per 
mortem deficiet, haerede hnjiumodi exitus deficiente. Nee habeat 
de caetsro secunduB vir bujusiaodi mulieris aliquid in tenemento 
Bic dato per coaditionem post mortem uxom ejus per legem 
Angli^e ', tiec ezitua de eecundo viro et muliere Bucce^sionem 
haei'editHriRm, sod statim post mortem viri et mulieria qnibua 
tenementam Bic fuit datum poet eomm obitnm, Tel ad eornm 
exitum, vel ad donatorem, vel ad ejus haeredem, ut praedictum 
est, revertfttur. fEt quia in novo casu noTum remedium est 
apponendum, fiat impetranti tale breve * : ' Ksecipe A quod juBte, 
etc. reddat B tale manerium cum pertiuentiis, quod C dedit tali 
\iro et tali mnlieri et haeredibux de ipsia viro et muliere eie- 
untibus ; ' vel ' Quod dedit tali viro in tiberum marltagiuiu 
cum tali muliere, et qnod post mort«m praedictorum viri et 
malieriB praedicto 7i filio praedictorum viri et mulieris descendere 
debet per formam donatioDis pniedictae ut dicit : ' vel ' Quod 
dedit tali et haeredibus de corpnre eno exeuntibuB, et quod poet 
mortem ip^ius talis pniedicto B filio praedicti tails desoendere 
debet per formam donationis, etc.' Breve per quod donator babet 
recuperare suum, defioiente exilu*, satis est iu ueu in Cancel- 
Edward II thnt the nord 'beirs' was left out of the Statute by miatake 
r}f the clerk, sad that the SUtute waa binding not ouly on the donee but 
nn Ills heire in iDfinitnm. See Reeves, ii. aoo. Thus lands granted after 
the paraage of this Statute to a man and the lieira of bia body eonld 
never, except >a explained in the next chapter, be alienated so as to 
defeat the inlereat of the hair by descent, or the reversion of the donor. 
Thin however was the only rebtriotiou upon alienation ; and therefore an 
alioDBtion in fee simple bj tenant in tail conveTed the estate to the donee, 
Hubjeot to the rights of the reveraioner or remainderman upon &iture of 
the issue in tail, and to that of tlie iraue, to avoid the gift by bringing the 
action called formedon in the ' reverter,* ' remainder,' or ' descender,' 

' As to tenancy r^r legem Angliae, or by the curtesy, see above, Chap. 
III. {. i6. 

' The words between braokets are repealed by the Statute I«w Revision 
Act 1887 (50 and 51 Vict, c. 59!. 

' This was called the writ of ' formedon l/orvta doni) in the descender,' 
nnd was the appropriate remedy when the heir of tenant in tail, upon 
whom the estate tail had descended, sought to recover against the alienee 
nt a preceding tenant in toil. It vraa in the nature of a writ of right, 
differing from it in being applicable to the recovery of an estate tail, the 
writ of right being for the recovery of the fee. 

• This writ was called the writ of formedon in the reverter. Ko 
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lima '.] £t sciendum, qood hoc atatntam qooad alienation em tene- CH. IV. 
meuti contra forrnam doui impostemm faciendam locom habet, et i 3. 

ad dona priua facta non extenditur. Et si finis saper hujnamodi 

tenemento imposterum levetur, ipso jure sit nnllus, n«c iiabeant 
haeredea lii^usmodi, aut illi ad quos spectat rerereio, licet plenae 
aint aetatis, in Anglia, et extra priaonam, neceese apponere 
clameum buois*. 

' Tr&nblatioii. 

First, concerning lauds that many times are given upon con- 
dition, that is, to wit, where any givetk bis laud to an; man and 
his wife, and to tlie heirs begotten of the bodies of the same man 
and his wife, with such condition expressed that if the same man 
and his wife die without heir of their bodies between them 
begotten, the land so given shuU revert to the giver or his lieir ; 
in cafe also where one giveth lands in free maniage, which gift 
hath a condition annexed, though it be not expressed In the 
deed of gift, which is tliis, that if the husband and wife die 
without heir of their bodies begotten, the land bo given shall 
revert to the giver or his heir; in case also where one giveth 
laud to another and the heirs of his liody issuing, it seemed very 
hard and yet seemeth to the givers and their heirs, that their 
will being expressed in the gift was not heretofore nor yet ie 
observed. In all the ca^es aforesaid after issue begotten and 
born between them, to whom the lands were given under such 
condiiion, heretofore su<;h feoHees had power to alieue the land 
mention is made of Uie writ offonnedoD in the remamder, by which the 
renuindsrmaa could reeavar ; e.g. where landti were granted to A in tail 
remainder to B iii fee, A aliao* for an estate in fee simple to C and Aiea 
without iuue. B re<xiTer8 against C b; the form of the original gift 
creating the estate tjill. Acoordlng to Beeves t,". P- 3oi) this writ first 
appears earljr in the reign of Edward II. A specimen however of a writ 
of formedon in the remainder, the remainder being expectant upon 
a joint estate for lives (not upon an estate tail;, is to be found in the 
Year Book, 30 Edward I, p. t8o. 

' The Chancery was the 'olBclna brevium,' the office from whioh the 
writs were issued under the Qreat Seal. The duties of the Chancellor 
and his clerks in this respect were simply ministerial, they had no power 
to give validity to a new form of wiit, except so far as that power wa.1 
conferred upon them by the Statute of Westminster II, 0. 04. See below. 
Chap. TI, and Blackstone, iii. p. 49. 

' The affect of a fine in barring estates tail, that in, enabling the tenant 
in tail to alienate for an estate in fee simple, was not permitted till the 
Statute 3a Hen. VIII, c. 36 (Blackstone, ii. 355) ; and as to the history of 
the law relating to the necessity of putting in a claim to avoid an interest 
being barred hy a fine, ibid. p. 354. 
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BO given, and to difiinlierit their isaoe of the land, contrary to 
the minds of the givere, nnd cootniry to the form expressed in 
the gift. And further, wheo the ieane of Each feofiee is failing, 
the land so given ought to retnm to the giver or his heir by 
form of gift expreesed in the deed, thongfa the issue, if any 
were, hod died ; yet by the deed and feoffment of them, to whom 
land was so given upon cooditioD, the donors have heretofore 
been barred of their reversion of the same tenements which was 
directly repagnaot to the form of the gift : wherefore our lord 
the king, perceiving how necessary and expedient it should be to 
provide remedy in the aforesaid cases, bath ordained, tiiat the 
will of the giver according to the form in the deed of gill 
manifestly expressed shall be from henceforth observed, so that 
they to whom the land was given under sach condition shall 
have no power to aliene tbe land so given, but that it shall 
remun unto the issue of them to whom it was given after their 
death, or shall revert nnto the giver or his heirs if issue fail, 
either by reason that there is no issue at all, or if any issue be, it 
fail by death, the heir of sudi issue failing '. Neither shall the 
second husband of any ench woman from henceforth have any- 
thing in the land 00 given npon condition after the death of his 
wife, by the law of England, nor the issue of the second husband 
and wife shall succeed in tbe inheritance, but immediately after 
the death of the husbnud and wife, 1« whom the land wss so 
given, it shall come to their issue or return unto the giver or his 
heir as before is said. [And forasmuch as in a new case new remedy 
must be provided, this manner of writ shall be granted to the 
party that will pnrcbase it '. . . . The writ whereby the giver 
shall recover when issue failetb is common enough in Uie 
Chancery.] And it is to wit that this statute shall hold place 
touching alienation of land contrary to the form of gift here- 
after to be made, and shall not extend to gifts made before. And 
if a fine be levied hereafter upon such lands it shall be void in 
the law, neither shall the heirs or such as the reversion be- 
longeth nnto, though tbey be of full age, within England, and 
out of prison, need to make their claim '. 

' Or rather 'either by reasoii of an atisoluta de&ult of ieaue or of iti 
subsequent extlootion.' ChalliB on Heal Property, p. 931. 

* The English veraion of the Statutes preserree the forma of the writs 
in the original Latin. See above, p. aia, and below, p. 340, n. i. 

' Eioept aa rsgards the power of tenant in tail to alienate the inherit, 
ance, or to loM it by forfeiture or other involuntary alienation, an estate 
tail resembles an estate in fee simple. Tenant in tail is at liberty to ww 
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§ 4. Bigitt of Common Appurtenant. 

It has been already observed^ that the Statute of Merton CH. IV. 
had no application where pereons outside the manor and not ^ *' 
tenants of the lord enjoyed, ae appurtenant to their freehold 
tenements, rights of common of pasture over the waatee of the 
mauor. The object of the following enactment was to extend 
the principles of the Statute of Merton to commoners having 
such rights of common. These rights of common are called 
rights of common appurtenant, as opposed to the rights of 
common of pasture enjoyed by the freehold tenants of the 
tnaoor, which are rights of common appendant. It is worthy 
of observation that the rights of common here contemplated 
mnst have rested on ancient coetom ; it could not have been 
supposed by the framers of this Statute that the right had at 
some former date been granted by the lord, according to the 
theory of later lawyers '. 

Statute of Wbbtiiihstbb II, 13 Edward I, 0. 46. 

Cnm in etatnto edito apud Merton coucessum fuerit, qaod 
domini boecorum, vastoram, pastoranim, appniare ' ae possent 
de boecia, vastis et piietaris illis, non obstante contiadictlone 
teneDtimn enonun, dummodo teaentes ipsi haberent BofRcientem 
pastunun ad teuementa ma, cum libero iogreBsn et egresau ad 
eandem, et pro eo qnod nnlla fiehat mentio inter vicinnm et vici- 
num, mnlti domini bosoomm, vastorum, et pastnrarum, bocnsque 
impediti extiteront per contradictionem vicinonun snfficientem 
pasturam habentinm ; et quia fbrinBeci * tenentes dod habent 
majus jna commnnicandi in bosco, vosto, ant pastors alionjoB 
domini, qnam proprii tenentes ipsius domini ; Btatutnm est de 
caetero qaod Statatnm apad Uerton provisum inter dominum et 
tenentes snos locnm habeat de caetero inter dominoa boaooram, 
vaatoram, et pasturarum, et vicinos, ita qnod domini hujasmodi 

tli« land as he pleases, unlike tenant for life he ia not liable tor waate, he 
oin cut timber, opeD mines, and generally deal with the land at his 
pleaanre. 80 the husband of tenant in t&il, having had inheritable issue, 
la entitled to an estate by the curtesy, sjid the widow of tenant in tail to 

' Chap. IIL { 18 (a). ' See above, p. 184, • See Oloaaaiy, s. r. 
* Freeholders not tenants of the manor. 
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CII. IV. TaatoriiDi, boBconim, et poeturaruia, Bolva Buflicieute pastura 
J 4. bominibuB euia et vicinis, appmare eb poBsint de residuo. Et 

hoc obwrvetuT de his qni clamant psBturani tsnqnam pertiDentem 

ul tenementa mia. &«d si quia clam&t communam per epeciale 
feo&mentum vel oonceBeionem ad certam nuraerum averiorum, 
vel alio inodo quam de jure commuui habere deUeret, com cou- 
viiiitio legi deroget, habeat suum recuperare, quale habere de- 
beret per formam concessionie sibi factae. Oocaeione moleodiiii 
ventiitici, bercariae, vaccariae, aogmentatjonie curiae oeceisarute 
aut curtikgii, de caetero noD gravetnr qnis per aaaiaam novae 
dieseiainae de communa paBturae. Et cum contiugat aliquando, 
quod aliquis jus babena appniaie ee, foBsatum aut eepem leraverit, 
et aliqui noctauter vel olio tali tempore, quo nou credaut factum 
Buum sciri, fossatom vel aepem proBtraverint, nee sciri poterit per 
Teredictum aaeiHie aut juratae qui fosaatum aut lepem proatra- 
verint, nee velint hominCB de villatis vicinis indiotare de hujuE- 
modi facto culpabilee, distringantnr propiuquae viUatue circum 
adjacentea, levare foesatum aut sepem ad custum pruprium, et 
dampna reatituere. £t cum aliquis juB nou habens commnnicandi 
uBorpet oommaoaio tempore quo haeredes extiteriot infra aetatem, 
vel uxores sub potestate virorum snomm exiatenteB, vel postnra 
sit in manu teneotium in dotem, per legem A"g^'>"' ', vel aliter ad 
temiinnm vitae, vel annorum, vel per feodum talliatnm *, et pae> 
tnra ilia diu usi fuerint, multi sunt in opinione quod hujuemodi 
pastnne debent dici pertinere ad libemm tenementnm, et quod 
hujnsmodi posaessori competere debet actio per breve novae dig- 
seiBinae, ei bi^namodi paatiira deforcietur; sed de ca«tero tenen- 
dum est quod habentes hqjaamodi ingreeeum a tempore quo onrrit 
breve mortis antecessoris *, ai antea communam non habuerunt, 
non habeant recuperare per breve novae diaieiBinae si fuerint 
deforciati. 

TRAl)BLA.T10tr. 

Whereas in a statute made at Jferton it was granted that lords 
of waates, woods, and paiitnreH might approve the said waBt«a, 
woods, and paatnrea, notwithatanding the cootradiction of tlieir 

' See above, Chap. III. f 16. 

' See above, p. sas, n. i. 

* That is, 'a coroDitione regis Henrici III.' 'Bat the said long powes- 
tion ia great evidence and strong presumption of the right of aranmaii, 
and Btabitur praeaumptiani donee proiwtur In contTBrium.' Coke, sd loc., 
9nd Inst. p. 477. For the fiction by which continued eajoyment was held 
to be evidence of a grant, see above, p. 1S4. 
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tenants, so that tbe tenants had sufficient pasture to their tene- < 
ments, with free egress and regress to the same ; anil, foraamuch 
as no mention was made between neighbours and neiglibours, 
man; lords of wastes, woods, and pastures have been hindered 
heretofore by the contradiction of neighbonrB having snfficieut 
pasture ; and becama forei^'n tenants have no more right to common 
in the wastes, woods, or pastures of any lord, than the lord's own 
tenants ; It is ordained that the statnte of Merton, provided 
between the lord and his tenants, from henceforth shall hold place 
between lords of wastes, woods, and pastureB and their neighboui's, 
saving suffioient pastui'e to their tenants and neighbours, so that 
the lords of such wastes, woods, and pastures may make approve- 
ment of the residue. And this shall be ob^-erved for such as claim 
pasture as appurtenant to their tenements. But if any do claim 
common liy special feofiiuent or giant for a certain number of 
beasts, or otlierwise, which he ought to have of common right, 
whereas covenant harreth the law, he shall have such recovery as 
he ought to have had, by form of the grant made unto him. By 
occasion of a windmill, sheepcote, deyiy, eularging of a court 
necessary, or courtelage, from henceforth no man shall be grieved 
hy assise of novel disseisin for common of pasture. And where 
sometime it ohanceth, that one having right to approve doth then 
levy a dyke or an hedge, and some by night or at another season 
when they suppose not to be espied do overthrow tbe hedge or 
dyke, and it cannot be known by verdict of the assise or jory who 
did overthrow the hedge or dyke, and men of the towns near will 
not indict such as be guilty of the fact, the towns near adjoining 
shall be distrained to levy the hedge or dyke at their own cost, 
and to yield damages. And where one, having no i^ht to 
Gomiuon, nsurpeth common, what time an heir is within age, or 
a woman is covert, or while the pasture is iu the hands of tenants 
in dower, by the courtesy, or otherwise, for term of life or years, 
or in fee tail, and have long time used the pasture, many hold 
opiuion that such pastares ought to be said to belong to the free- 
hold, and that the poEsrssor ought to have action by a writ of 
novel disseisin if he be deforced of such pasture ; but fi'om hence* 
forth this must be holden that such as have entered within the 
time that au assise of mortdauncester hath lien, if they had no 
common before, shall have no recovery by a writ of novel disseisin 
if they be defbiced. 



ty Google 



234 LEGISLATION OF BDWABD I 

^ 5, AlienatioTt. The Statute (^ ' Quia Emptoren.' 

The history o£ the law of alienation haB already been 
touched upon '. We have seen that in the Anglo-Saxon time 
in the case of bookland the power of alienation depended upon 
the limitations contained in the ' hook,' and wae usually unre* 
stricted. There does not appear to be any reason to suppose 
that this freedom of alienation, so far as it was effected inter 
vivot, was ever materially cnrtuled, until the passing of the 
Statute De Donis, except by the article of Magna Carta, 
already given*, and the establishment of the right of the 
Crown to grant licences for alienation by tenants in capiie. 
No licence was required by law as a condition of the validity 
of the alienation of lands held of a mesne lord. We gather 
indeed from Bracton that this freedom of alienation was a 
matter which was contested by the great lords in his day. 
In Bracton's view' the lord could only fairly claim his 
service and homage. He must not push his rights further. 
The fact that it might be more advantageous to him to 
prevent a change of tenants was not sufficient to deprive the 
tenant of his right of alienation. Let the lord ' take that 
which was his and go his way'/ It seems that at the 
beginning of the reign of Edward I the barons determined on 
attempting, where they could not prevent alienation altogether, 
at all events to diminish the loss sustained by the granting 
out of lands by their tenants to be held of themselves by sub- 
infeudation. 

It seems that before the passing of this Statute, where A 
held land in fee simple of S, A might have granted to C the 
whole of those lands to be held of B ; and such a grant would 
operate to create a tenancy between C and S \ This relation, 
however, could not at the common law (that is, independently 
of the Statute presently to be mentioned) have been effected 

■ See Chap. III. {14. > See Chap. IIL f 7. 

' Lib. ii. c, ig. e. a, fol. 46. Above, CIup. III. S 14. P- iSo. 

' ' TolUt quod Baum fu«rlt et vulat.' Bncton, fol. 45 ; above, p. 158. 

' Coke, and lost. p. 65 ; and see above^ p. 159, n. 1. 
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by a grant hy A to C ot part of the lands held by A, At CH. iv. 
commOQ law, a feoffmant made by ^ to C ot & portion of hU i •'■ 
lands would in every case have created anew the relation of 
lord and tenant, with all the incidents attaching to that 
relation, as between A and C. In this case there would be no 
immediate relation of lord and tenant between Uie chief lord 
and C. The advantageous rights of the lord over the land 
would conEequently be diminished. The land thus aliened 
would not escheat to the chief lord on the Mlure of the heirs 
of the alienee, nor would the lord be the guardian of the lands 
or of the body of the heir. 

To preserve these rights it was in the eighteenth year of 
Edward I enacted that every alienation in fee simple, whether 
of the whole or of a part of the land, shoold have the effect of 
substituting the alienee for the alienor in relation to the chief 
lord ; the alienee simply stepping into the place of the alienor, 
and being subject to all the duties and obligations under 
which he held the land of his lord. The primary object of 
this enactment was to prevent the loss arising to the lords of 
manors from subinfeudation, or subdivision of the tenements 
held of them. Consequently, whenever at the present day a 
freehold tenant in fee simple holds of a mesne lord, tlie 
separation of the freehold from the domain must have occurred 
at a date anterior to the eighteenth year of Edward I. From 
this time forward every alienation of land in fee simple 
presents the characteristics of a complete oat and oat transfer, 
the transferee stepping for all purposes into the place of the 
transferor. G radually by successive alienations the tie between 
the chief lord and the freeholder becomes weakened. In 
socage tenure, when no rent was payable and no value at- 
tached to the service, there was no motive for keeping up the 
empty ceremony of fealty, and thus in many cases the relation 
of lord and tenant became altogether obliterated. Finally, 
when all the valuable incidents attaching to knight^service 
were abolished, and the tenure itsdf converted into soc^e by 
the Statate of Charles (12 Car. II, c. 24) the relation between 
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the freeholder and his lord fell into abeyance, and the free- 
holder became for all practical pnrpoees owner of the soil. 
Thus at the present day in the gretit majority of cases no 
intermediate lord is recognised between the freeholder and the 
crown, except where the freehold ie within the known precincts 
of a manor, and the relation between the freeholder and the 
lord of the manor has been kept up by the recognition of 
mutual rights and duties, such as payment of rent, or render- 
ing beriots or other duties to tlie lord. 

Statctb op Webtminstkr III, 18 Edward I, c. r. 
iStaiutum Domini Hegit de terria t«ndtndi» et emeniif. 

Quia shftOiiss terraruin et tenementorum de feodis tnagnutum 
et aliitrum in praejudicium eorundem temporibua retroactis mnl- 
totieDB in feodis suis suut ingresBi, quibus libere toDentee eorundi m 
maguatnm et alionim terras et teiiemanta sua vt^udidenmt, lenenda 
ill feodd sibi et liaeredibus suis de feu&toribuB euia et non de 
caj>italibuB domiuis feudorum, per quod iidem capitales doiaiiii 
escuetas, maritagia, et custodias terramm et teuementorum Ue 
feodis suia exiEteiitiuin saepiua amiserunt, quod quidem eisdeni 
magiiatibns et aliia dumlnia qoam plurimum iluruni et difficile 
Tidebatur, et aitnililer in hoc casu eibaeredatio mauifesta; Dumi- 
uua liex in Pailiameiito suo apud Wealmonasterium post Puscha 
auuo regiii sui decimo octavo, videlicet ia quindenu Sancti Jo- 
bumta BaptisUie, ad instant iuin magnatum i-egui sui, concessit, 
providit, et atatuit, quod de cetero liceat unicuique libero homiiii 
terram ausm aeu tenementnm aive partem iiide pro voluntate sua 
venders, ita tamen quod feoffatus teneat terram illam aeu tene- 
meutum de eodem unpitali dominu ' et per eadem servitia «t con- 
Buetudinee, per quae iedfiator suus ilia priua teuuit. 

c. ii. Et si partem aliquam earuiidem terrarum Eeu tenemen- 
toium ulicui vendiderit, feoffatus illam teiieat immediate de capi- 
lali domino, et oueretur atatim de sei^cio quaLtum pertinet sive 
pertinere debet eidem domino pro pMrticula ilia, aecundum quanti- 
tatem terrae seu tenemeuti veiiditi; et aic in boc casu decidat 
capitnli domiuo ipsa pars servicii capieiida per manum feoffatoria, 
ex quo feoffatus debet eidem capital! domino jiixta quantitatem 

' That ia, the next immediate lord, ^ whom the feoffor htmielf hold*. 
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terrae eea tenement! venditi de particnla iUa serricii sic deb'ti cil. IV. 
esse intendroa et respondene. i B. 

c. iii. Et edendum est quod per pmedictas venditiones sWe 

emptiooes tenaram tea tenementomni, sen partis alicujus eomn- 
dem, nullo modo poasuot terrae seu tenementa ilia in parte vel 
in toto ad mauam roortoam devenire arte vel iagenio contra 
forman] ttatati snper hoe dndnm editi '. Et Bciendum quod 
istnd statutnm locum tenet de terris venditie tenendis in feodo 
simpliciter tantnm*; et qnod fe extendit ad tempus futumm. 
Et incipiet locum tenei'e ad festum Sancti Andreae proximo 
futumm. 

Traitslation. 

c. 1. Forasmuch as purchasers of lands and tenements of the fees 
of great men and other lords have many limes heretofore entered 
into their fees, to the prejudice of the lords, to whom the free- 
holders of such great men have sold their lauds and lenements 
to be holdeo in fee of their feoffors and not of the chief lords 
of the fees, whereby the same chief lords have many times lost 
their escheats, marriages, and wardships of lands and tenemeDta 
belonging to their fees, which thing seems very hard and extreme 
unto those lords and other great men, and moreover in this case 
manifest disheritance, our lord the King in his parliament at 
Westminster niter Easter the eighteenth year of his reign, that is 
to wit in the quinzine of Saint John Baptist, at the instance of 
the great men of the realm granted, provided, and ordained, tliat 
from henceforib it should be lawful to every freeman to sell at his 
own pleaaure his lands and tenements or part of them, bo that 
the feoffee shall hold the same lands or tenements of the ^ief 
lord of the same fee, by such service and customs as his feoffor 
held before. 

' 7 Bdward I, l>e Viris Religiosis ; above, p. 919. 

* See Year Book, aa Edward I. p. 641 : 'Not« that a man may enfaoff 
another to Itold to him and the heirs of hia body begotten, to be holdea of 
him (the feoffor^ by a certain lerrice by the year ; and in this case there 
is no need that he bo enfeoiTed to held of the chief lord of tha fee: for 
the statute Quia Emptores terraruni etc. is understood of the case of one 
enfeaffing another in fee «iiiiple and not in fee tail.' Hence, if a tenant in 
fae Bimpie makes an alienation for an estate tail, or an estate for life, the 
tenant in tail or the tenant for life holds of the alienor in respect of bii 
reversion in fee. It is othei wise, however, If the alienor parts with his 
whole estate, leaving no reversion in himnelf ; as for inatance. if he gnnts 
an estate by way of remainder in fee expectant on the detetmioation of 
the estate for life, or in tail. (Coke, and Inst. p. 504.) 
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c. ii. And if he sell any part of mch lands or tenements to 
any, llie feoffee shall immediately hold it of the chief lord, and 
ahall be forthwith charged with the serrioee for so mach as pei^ 
taineth or ought to pei-tain to the swd chief lord, for the same 
parcel, according to the quantity of the land or tenement so Bold ; 
and so in this case the same part of the service shall remain to 
the lord, to be taken by the hands of the feoffee, for the which 
he ought to be attendant and anewerable to the eame chief lord 
according to the quantity of the land or tenement sold for the 
parcel of the service so du& 

c. iii. And it is to be anderstood that by the said sales or 
purchases of lands or tenements, or any parcel of them, such 
lands or tenements shall in no wise come into mortmain, eitlier 
in port or in whole, neither by policy ne craft, contrary to the 
foim of the statute made therenpon of late. And it is to wit 
that this statute extendeth but only to lands holdea in fee simple, 
and that it extendeth to the time coming. And it shall b^n to 
take effect at the Feast of Saint Andrew the Apostle next coming. 

The effect of the Statute of Quia Emptores apon the form 
of charters of feoffment can be clearly traced by comparing the 
following form with that giTca above '. 

Sciant praesentes et faturi quod Ego Johannes Elys de Shel- 
done dedi concessi et hac praesenti carta mea oonfirmavi Domino 
Willielmo de Chameles de Bedeworth totnm pratnm menm 
qnod habni de Willielmo de Burtbate com foesis et hayis liber- 
tatihos et cum omnibus snis pertinenciis et emolumentis quae 
aliquo mode sen catua de dicto prato mihi vel haeredibus meis 

accidisse potuistent 

Habendom et tenendum pnedicttun pratum cum omnibus snis 
pertinenciis praedictis sibi dicto Willielmo et haeredibus suis et 
suis assiguatis, de capitalibns domiuis feodi, libera, haereditarie, 
padfice, et in perpetuum qoiete, reddendo et faciendo eisdem 
serricia eis inde debita et consueta', Ego vero dictns Johannes 

' Chapter I. p. 61. 

* ir a rent be recerred to the grantor, u was not nneommon, this cannot 
operate as the cieation of a rent mrlea, for that would be oontrarj to 
the Statute. If, howeTer, the grant be in tail or for life a rent servioe 
may be created ; for the Statute is no bar to the creation of a tenure as 
between the reversioner in teo and the tenant of a smaller or particular 
freehold estate. Where a rent serrice ia created, the lord or reTersioner 
has ainays the right to distrain for the rent in arrear. Where on a grant 
in fee simple a rent is reserred to the grantor, this ia not a rent terviBt but 



AIJENATION 239 

et liaeredea mei et mei asEdgnati praedlctam pratam cnin foBsia 1 
et hayie et cum omaibns buib pertinentiiB proat Bapradictum est 
praedicto Witlielmo et baerediboB sais et snis aaeignatis warrant!- 
zabimns acqnietabimtie «t in perpetnnm defendemoB. .... 

Hiis teatibos etc. 

Dattun apod Oldecoteuhale die Sabbati proxima post parifi- 
cationem beatae Maiiae Yii^nis, anno regni Regis Edwardi 
vicesimo quarto. — Madtxe, Fvrmvlo're AnglieaTwm, No. cxcxxxiii. 

a rent Aargt. It is In fact equivalent to a re-grant from the donee in f»e 
Nmple of a charge upon the Unda. In order to give the peison entitled 
to the Tent the right to dlitrain, it was neceBiary, before the Statute 
4 Qeorgs U, 0. aS, that there ehould be a epeoial clatue in the deed bj 
which the rent Is eieated to that effact. If there wai no clause of distresa 
the rent waa called a rent weft (reditoe eiccua]. The appropriate remedy 
for the reoovery of a rent, before the abolition of real aotions, was by 
Assize of KoTel Disseiain. 
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CHAPTER V 



COMPLEnON OF THE COMMON OR EARLIER LAW. 

CHAP. V. Bv the end of the reign of Edward I the maia outlines of 
the law relating to land are complete. There is no statute 
producing an organic change in the law, ench as was effected 
by the statutes of Se Som* and Qhw Empiore», till the reign 
of Henty VIII. During the period extending from the reign 
of Edward I to the leign of Henry VIII, the changes in the 
law are to be looked for chiefly in the action of the regular 
tribunals, and in the growth of a wholly new set of principles 
affecting land created by the new jurisdiction of the Chancellor. 
The latter will be discussed in the next chapter. The present 
will be confined to an examination of the development of 
certain particular classes of n'ghts during the period above 
mentioned. 

The sources of our knowledge of tlie law for this period are 
(i) the official reports of cases decided by the common taw 
tribunals contained in the Year Books ' ; (2) authoritative 

' The reports id the Tear Books are written in the Btrange jargon called 
law-Frenoli. I>ocum«nta such be recordi of proceedings in court, charters, 
the text of statutes (moat commonly, see Above, p. aio), were in Latin. 
French was formerly the oral language in which all vita roea proceeding! 
were conducted. By 36 Edward III, 8tat, i, e. 15, after reciting tbftt 
a reason why the law* were *o ill obeyed was that they were ' pleaded, 
showed, and judged in the French tongue, which was much unknown In 
the reahn, bo that people which do implead or be impleaded in the king's 
court and in the courts of other have no knowledge nor understanding of 
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text-books, of which Littleton's work on Tenaree ', published chap. v. 
in the reign of Edward IV, is the nwwt important. The *^- 
principal classes of rights in relation to land which require 
notice as attaining further development during this period 
are — leasehold interests; estates tail ; rights of future enjoy- 
ment; estates in joint tenancy, and. tenancy in common; 
rights of creditors over the lands of their debtors ; and copy- 
hold estates. 

§ I. leatehold Interett*. 
The early history of leasehold interests or estates for years 
has already been noticed, and reference has been made to the 
change effected in the reign of Henry III, by which leasehold 
interests were erected into a distinct kind of estate or property 
in land*. This interest or property is less than freehold, it is 
wanting in the great characteristic of freehold — uncertainty 
as to the period at which the rights will come to an end. It 
is essential to a leasehold, or, as it is often called, a chattel 
interest in land, that the period of it« termination should be 
fixed from the beginning, or at least be capable of being fixed, 

that which ii ssld for tbem or againBt them bj their seijaftntB or other 
pleaders,' it wu provided tbnt 'all pleas vhioh Hhall be pleaded in aaj 
courts whatsoever shall be pleaded, showod, defended, answered, debated, 
and judged in the English tongue, and that they be entered and inrolled 
in Latin.' Beports of proeeedings still continued to be in French till 
the reign of Elizabeth, and the practice licgered on till the close of the 
■erenteenth oentury. It was however prohibited by an Act of Parliament 
passed in the time of the Commonwealth, anno 1650, cap. 37. 

' Thomas de Littleton, of Frankley in Woreestershire, appears to have 
been made a Justice of the Common Pleas in 1466, and to have died in 
1481. His work was probably written late in life, and is addreased to 
hia sou Richard, who went to the bar. He was the first to attempt 
a sjrtematic classification of the law relating to land, and his work has 
formed the basis of all subsequent treatises. The earlier editions are 
remarkable in the histor7 of typography as well as in that of law. Kany 
translations of Littleton's text were made in later times, one of which 
was adopted by Sir E. Coke, and has since gone by his name. Sir E Coke 
was also the meet distinguished of many aunotators of littleton, and the 
' rupiitation of the commentary has to some extent overlaid and obscured 
the intrinsic merit of the origlnsL' See EneyaIop»dia Britanuica, «. v. 
Littleton. 

■ See above^ Chap. ILL | 17. 
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CHAP. V. The rights imder oonsideratioa present chaiacteristica wholly 

^ ^- different to freehold interests as to the mode in which they 

are created, the kind of interest which may be g:iven, the mode 

in which they devolve on the death of the person entitled, and 

the remedy by which the right is vindicated. 

The proper mode of grantio]^ an estate for years at common 
law ^ is by words of demise followed by the entry of the lessee. 
The appropriate words of the grant are demiti concern et ad 
firmam tradidi — demise, grant, And to farm let. The lessee is 
sometimes called the termor, sometimes, from the main object 
of the transaction, the Jitrmer. 

It was not necessary that the words of demise should be in 
writing until the passing of the Statute of Frauds (29 Car. II, 
c. 3), which rendered writing necessary for the validity of all 
leases, except those for a term not exceeding three years, and 
fnlfilling certain conditions as to rent. 

In order to complete the interest of the lessee, it is, at 
common law, necessary that the words of demise should be 
followed by his entry on the lands. The words of demise^ 
spoken or written, confer a right to enter, technically called an 
interetae termini, but the teesee does not become actually tenant 
in possession until he has made entry upon t^e land demised. 

Leasehold interests, requiring no livery of seisin, may at 
common law be created so as to take effect in possession or 
enjoyment at a future time. This is impossible in freehold 
intereste except in the case of remainders ^, A lease to com- 
mence next Christmas conveys a perfect right to the lessee to 
enter at Christmas, and to hold for the specified term. 

Again, leasehold interests are not subject to the rules 
affecting the devolution of freehold interests. Before the 
change recorded by Bracton *, the only parties who could 
under any circumstances have claimed the benefits of a lease 

' In this chapter the ezpraaHian 'aammon law 'is applied to the rales of 
the older law, vhiah have in some cases been mDdiB«d or aupplemented 
bj tubaequeDt legislation, to be afterwards noticed. 

' See below, { 3. 

' See above, Clu^). III. f 17. 
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on the dea& of the leeeee were his executors or adminietrators ', C 
and that only when the lease rested on an express covenant 
by deed. Hence, when leasehold interests became rights o£ 
property (or rights available not only against the lessor, hut also 
gainst all the world), it was natural that they should not be 
brought ander the rule of primogeniture, but should pass under 
the will to the executors of the deceased, or, in tlie case of intes- 
tacy, to the administrator, ^th the rest of the chattels. Thus 
leasehold interests came to be classed with personal property. 
Since however they are righte over things immovable, they 
received the mongrel name of ' chattels real/ and cannot be 
excluded from a treatise professing to deal with real property. 
The natnre of the remedy provided for the ejected lease- 
holder, contra quotcvnque dejectorei, has already been stated ^. 
The writ then devised, however, left the lessee without 
remedy in two cases. First, not having the freehold, he was 
liable to be ousted by the successful plaintiff in a collusive 
action against the lessor, in which the lessor allowed judgment 
to go against him by de&ulti, or, as it was technically called, 
snftered a recovery. A partial remedy for this injustice was 
provided by the Statute of Gloucester^, but tJie leaseholder 
was not wholly protected against a proceeding of this nature 
till the Statute 21 Henry VIII, c. 1 5. Secondly, if the lessor 
ejected the lessee, and then enfeoffed a third person, the lessee 
could not bring his writ of qvare ejecit infra terminitm agaiiut 
the feoffee, because he was not the ejector; nor against the 
lessor, because ke was not in possession. A further remedy was 
therefore necessary, and a writ was devised, being a develop- 
ment of the writ of trespass and called the writ of ejectio Jirmae, 
which was available in the case supposed against the feoffee^. 
This proceeding was by a series of fictions (now abolished) 

' The ftdminiBtTStor is tbe permn appointed, formerly hj the Eocleai- 
■atical Court, now by the Probate Diviaioii of the High Court of Juatioe, 
to adminiBter and distribute tbe peisonaJ property of the imtetitate. 

* BeeCh«p. IIL { 17. 

* 6 Edward I, e. 11. See Coke upon Littleton, 4ea. 

* See Pollock ft MaitUnd, Ubt. of Engl. Law, it p. 109. 
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CHAP, y. extended, till, in the form of the action of ejectment, it 
' ' became the appropriate means of asserting the right to the 
poBsession of land under whatever title, and took its place as 
the statntory sabstitate for all the forms of real actions. 

Thos the interest oC the lessee for years was gradnally 
protected at all points, and took its place as a distinct class 
of rights of property. 

An important class of interests, of the nature of estates for 
years, should be mentioned here. These are estates at will, 
estates from year to year, and estates at sufFerance. 

A tenancy at will is where the land is held by the tenant 
so long as lessor and lessee please that the tenancy should 
continue. No notice from either party is necessary to ter- 
minate a tenancy at will strictly so called; any act by 
either party, affording to the other proper evidence of his 
determination that the tenancy should no longer continue, is 
sufficient. The chief characteristics of this tenancy will be 
found in the extract from Littleton given below. 

The inconveniences of tenancies at will induced the tri- 
bunals to provide some means of giving greater security to 
a tenant who held imder no r^ular lease for years. The 
circumstances of the letting — especially the character of the 
rent, whether payable yearly, half-yearly, quarterly, or other- 
wise—are looked to, in order to ascertain the nature of the 
interest which the parties intended to create. Most com- 
monly the reservation of an annual rent and payment of 
any part of it is held to constitute what is called a tenancy 
from year to year. Such a tenancy can usually be pat an 
end to only at the end of the current year oE the tenancy, 
by either party giving at least half a year's previous noUce 
to quit'. Other modifications of tenancies at will, such as 

' 'TliU kind of lease was in >uu as long agou thereigii of Henry YIIL' 
Blackatone, ii. p. 147, note, citing Year Book, T, 13 Hen. VIII, 15, 16, 
Tlie requisite length oT notice was altered in the case of «griaultural or 
pastoral tenancies bj the Agricultural Eoldinga Act 1875 (3S and 39 Viet. 
c. 9a) to one year; and this provision is re.ensated subject toTariationby 
■greement in the AgiieuUuml Holdings A«t 1883 (46 and 47 Tlet. «. fii). 
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quarterly, monthly, or weekly tenancies, can be created, depend- chap. v. 
ing in each case upon evidence as to the terms of the letting. ^ ^- 

Tecaat at sufferance is where a lessee whose term has 
expired holds on after its expiration. He is in the position 
of one who has come in rightfully, but holds on without any 
right. He cannot however be treated as a trespasser by the 
true owner before entry made upon him. Any recognition 
by the owner will convert him into a tenant at will ; and, 
if he has held previously under a regular lease, it requires 
but slight evidence to lead to the inference that a tenant at 
sufferance has been converted into a tenaat from year to year on 
the terms of bis previous holding so far as they are applicable. 

Ttrms of Teart. 

Bbittok ', lib. V. chap, xiv, § 8. Ceo mot, terme, se estent 
ausi bien a tenne de vie cum a terma des auuz. Mes cil qi ne 
lest for qe a temie dea auiiz, tut feist il 1e lea a terme de c suaz, 
si il ne lest for qe leti esplez, et retleiit vers ly le fee et le dret 
et le frsnnc tenement, si avaunt le les le out ; «;t ceo qe il retieiit 
lerra a soen heir cum il morra; ou saontz tort fei'e al fi^rmer 
ports il doner et aliener a estraunge persone ; ou al feimer 
meames pnrra il releaser diescune maoere de dreit et quite- 
clamer, et feffer, sauntz orter prioies le farmer de sa EetBine tele 
quele'; et aussi ne porra il mie fere a nutre eetrannge penone, 
si le fermer de soen gr6 ne se cheve el puruhaceour * ; car la 
Eeieine del alienour eei cootinue touz joura par le fermer, qi use 
sa seisine en le noun soen lessonr. 

' See above, Chap. IT. p. 911, note a. The text and traDslation are 
taken from Niohola' edition. 

* The fanner or lesaee 1b not Beind, for be han no freehold Interest (see 
above, p. 160), bat is only powoanod ; nor is the freeholder actoally leised, 
for lie haa parted with the poBaessioQ. ' The poawBaion of the termor or 
lesaee eonatitutes the seiain of the freeholder.' Henoe the rerenion liea 
in grant, not in livery ; i. e. can be granted by deed with attommeDt (see 
next nole\ At Uie aanie time the freeholder can, with the eonaent of the 
leaaee, come on the land and make lirery of the freehold to a third per- 
«oD ; in which caae the freehold in poaaeaaion paaaea, and not merely the 



■ Until the Statate 4 Anne, o. 16, ta. 9, 10, the grant of a freehold 
reversion expectant on a term of yeara muat have been oompleted by the 
attonunent or acknowledgment of the grantee by tenant for year*. The 
jMoawity of attanmiMtt wm done away with by that Statato. 
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Thahslatioit. 

Tbe word 'teim' extends as v«ll to a term of life as to a 
term of years. Bnt be wbo leafes only for a tenn of yean, 
although he make the lease for a term of a hundred Tears, leases 
the profits only, and rettune to tiimself the fee and the right and 
the irank tenement, if he had them before the lease ; and all that 
he retains he will leave at his death to his heir, or he may, witb- 
ont doing any wroDg to the farmer, give and alien it to a 
stranger; or he may release and quit claim every sort of right to 
the farmer himself, and enfeoff him, without first onsting the 
farmer of his seisin, snob as it is. This he cannot do to a 
stranger, unless the &rmer of bis own consent will attorn to the 
purchaser; for the seisin of the alienor is all along continued by 
the &rmer who enjoys bis seisin in the name of bis lessor. 

Littletom'b Tenubeb, lib. i. chap. vii. eect. 58. Tenant Ji/r 
Term of Years. Tenaunt pur terme dez ans est Ion home lesaa 
terres ou tenemeiitea a un autre pur terme de ceiteins ana eoIoq- 
qnes le nombre dez ans qne est accorde perentre le lessoor et le 
lesB^: et qnant le lees^ entra per force de le lees, douquea il est 
tenaunt par terme dez ans. £t si le lessor en tiel cae reserva a 
luy un annnell rente enr tiel lees, il poet eslier a dietreigner pur 
le rente en les tenementes lessez, ou il poet aver nne accion de 
dette pur les arrerages euvere le lessee 

Sect. 59, Et est assavoir, que en lees pur terme dez ans per 
fait on sauns bit, il ne besoigne ascnn liverfi de seisin destre fait 
a le less6, mes il poet entrer quanques il voet per force de mesme 
le leee. Mes de feoffementes faitz en pays, on dones en le taille, on 
leses par terme de vie, en tiels cases ou franktenement passera, d 
ceo soit per &it ou sauus fait, il covieut darer un liverii de seisin. 

Sect. 60. Mes si home lessa terrez on tetiemei.tes per fait, on 
sanuB bit, a un pur teime dez aus, le remaindre oustre a nn 
autre par terme de vie, ou en le taille, ou en fee, donqnes en tiel 
case il covieut que le leesonr fait on liverB de seisin a le lesab 
pur terme dez ans, ou autrement riens paesera a ceux en le re- 
maindre, coment que le lessee entra en les tenementes. Et si le 
termor en tiel cas entra devant ascnn liverS de seisin fait a luy, 
donques est le franktenement et auxi la revercion en le lessour: 
mes a soit bit livorB de seisin a le lessee, donques est le frank- 
tenement ove le fee a oeux en le remaindre, solonqnes la fonrme 
del graunt et la volunte de le lessour. 

Chap, viii, sect. 68. Tenaunt a volunte est ou terres on tene- 
mentea aont leases per nn home a on autre, a aver et tener a luy 
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ft la volante le lesBonr, per force de qii«l lees le 1ess6 wA en poeaes- CHAP. T. 

sioue, en tiel cas le lese^ est appelle teoaaiit r valuute, pur ceo qae i ^■ 

11 Dad ascnD certeyn Bure estate, qar le losROur Iny poet onatra a 

quel temps qntl Iny plerroit : nnquore si le lees^ embleia 1b terre, 

et le lessoor apres lembleier, et devaunt que les blees Boot matures 

luy ousto, nnquoie le leeed aTera lea bleee, et avent frank entrei 

egretse, et regresse a scier et de carier lee blees, par ceo qne il ne 

HtToit a qii«l t«mp8 son leeeonr Toilloit entrer snr lay. Aatre- 

ment est si tenaunt pur terme dec ana qui conuat le fyn de sod 

terme embleia la terre, et le terms est finje devaunt qne les bleea 

Bont matores ; en ceo caa le lessour, on celny en le revercion avera 

les blees, pnr ceo qne le termour bien conuat le certejnte de son 

terme et qaant sa terme serrolt tynjt. 

Sib £, Coke's Tkanbi.atiok. 
Chap. vii. sect, 58. Tenant for term of years ia where a man 
letteth lands or tenements to another for term of certain years, 
after the niunber of years that is accorded between the lesaor and 
the leasee. And when the lessee entereth ' by force of the lease, 
then ia he tenant for term of years; and if the tesaor in such 
case reserve to him a yearly rent upon anch lease, be may cbooee 
for to distrain ' for the rent in the teaements letten, or else he 
may have an action of debt for the arrearages against the 



Sect. g9. And it la to be understood, that in a lease for 
years, by deed or *ithoiit deed, there needs no livety of seisin 
to be made to the lessee, but be may enter whensoever he will 
by force of the same lease. But of feoffments made in the 
country ', or gifts in tail, or leases for term of life ; in aucb cases 
wl:ere a freehold shall pass, if it be by deed or without deed, it 
beboveth to have livery of seisin. 

' Entry is aeceisary in order to oomplete the interest of the lesseo. 
Before entry the laMse has an interest called an inlanm (innnif, that is, an 
indefeasible right of entry, which may be uaert«d by his exeontora or 
adtninistraton if he die without luving entered. 

* The right to distrain for rent in arrear is incidental to the relation 
of Iceaor and leawe. Whatever movable things are npoa the demlEed 
tenements, whether belonging to the lemee or not, are liable to distress, 
with certain Eq>eoifled exceptions — beasts of the ploo^, materials need in 
trade, etc. See Coke apon Uttleton, 47 a ; and see Agricoltoial Boldings 
Act 1B83 (46 and 47 Tict. «. 61), leota. 44, 45. 

* A conveyance ' en pais ' is an ordinary eonveysnce, see Chap. IIL 
t la, Bs opposed to a eonveyauce by fine, reoovery, fto. 
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CHAP. V. Seot. 60. But if a quid letteth lands or tenementa, by deed 
i i- or without deed, tor term of years, the remainder' oTer to «n- 

other for life, or in tul, or in fee, in tbia case it behoreth that 

the lessor maketh livery of reisin to the lessee for years, other- 
wise nothing pusetb to them in the reaiainder, althongb that 
the lessee enter into the tenements. And if the termor in this 
case entereth before any liveiy of seisia made to him, then is tbe 
freehold and also the reversion in the lessor. But if be maketh 
livery of seisin to the lessee, then is the freehold tt^ther witli 
the fee to tbem in the remainder, according to the form of the 
grant and the will of the lessor. 

Chap. viii. sect. 1)8. Tenant at will is, where lands or tenements 
are let by one man to another, to have and to bold to him at the 
will of the lessor', by force of which lease the lessee' is in posseesion. 
In this case the lessee is called tenant at will because he hath no 
certain nor suie estate, for the lessor may put him out at what 
time it pleaseth him. Yet if the lessee Boweth the land, and the 
lessor, after it is sown and before the com is ripe, put him out, 
yet the lessee shall have the com, and shall have free entry, 
^^ress, and regress to cut and carry away the corn, because be 
knew not at what time the lessor would enter upon him '. 

' See below, i 3. 

' This estate ia st the will of both parties, and therefore the lessee, like 
the lessor, can put an end to it without notioe. 

' 'And this is not only proper to a lessee at will, that when the lessor 
determines his will that the lessee shall hsve the corn sown &c, but to 
every particular tenant that hath an estate incertaia, for that is the 
reason wbioh Littleton eipresseth in those words " beoanse he hath no 
oertsin nor sure estate" ; and therefore If tenant for life soweth the ground 
and dietb, his execntora shall have the com, for that his estate was 
nnoertain and determined by the act of Ood. And the same law is of the 
lessee for years of tenant for life. . . . If tenant pur Knnairau'rs vit soweth 
the ground and csfty qua vit dieth, the lessee ahall have the com. . , . Bat 
if the lessee at will sow the ground with oom &&, and after he himself 
determine his will and rafiueth to oocnpy the ground, in that ease the 
lessor shall have the com, because he loeeth his rent. And if a woman 
that boldeth land dxriula tiduitofa tua soweth the ground and taketh 
husband, the lessor shall have the emblements, because that the deter- 
mination of her own estate grew by her own act' Coke, Comment, ad 
loc 55 b. The crops to which a tenant whose estate is terminated is thus 
entitled are called tnd/imtittt. See Blackatone, iL pp. laa, 145. Now, by 
14 and 15 Viet. o. ai, sect, t, where a tenancy determines by reason of the 
death or cesser of estate of any lessor entitled for his lilb, or oth^ 
uncertain Interest, Instead of claims to emblements the tenant ia to 
continue to occupy until the end of the then current year. 
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Otlierwie« it is, if tenant for yean, whicb knowetli tbe end of his CHAP. V. 
term, doth sow the lanil, and his term endeth before the corn is i ^• 
lipe ; in this oaee the lessor or he in the revei'siou shall have 
the com, becanse th« leBsee knew the certainty of his term, and 
when it ironld end. 

$ 2. Stlatet Tail. 

'Tenant id fee tail/ says Littleton', 'is by force of the 
Statute of Westminster II, cap. i.' The mode in which that 
Statute created what was in effect a new species of estate has 
already been explained ', The variooa attribates of estates tail 
became the constant subject of judicial decision, and introduced 
a vast amoont of complexity into the law relating to land. 
The tendency of the courts was to extend the provisions of the 
Statute so as to embrace other cases besides those mentioned 
in its text. Wherever to the words of inheritance were added 
words of procreation, — wherever it was expressed directly or 
indirectly that the lands were to go to the heirs who were the 
issue of the body of the donee, the case was held to fall within 
the limits of the Statute ^ 

There were four principal classes of estates tail i-ecognised : 
estates in tail general, estates in tail special, estates in tail 
male, and estates in tail female. An estate in t^l general 
was where an estate was given to a man or woman and the 
beiis of his or her body generally, in which case the estate 
desc«ided to the Intimate descendants of the donee without 

> 8«ct. 13. * See Cfaap. IV. { 3. 

* ' If therefoie either the wotds of inheritanoa or the words of pio- 
creation be omitted, albeit the others are inserted in the grant, this will 
not make an estate tail. As If the grant be to a man and the iasut nfhU 
bodf, to a man and bis mrI, te a man and his eJUUrm, or offupringi all 
these are only eetates for life, there wanting the words of inherilanee, Am 
jtiva. 80 on the other hand a gift to a man, and bis belra mole, or /(Mote, 
Is an eatete In fee simple, and not in fee tail ; fi>r there are no words te 
aaoertein the body out of which they ahall iasoe. Indeed, in last wills 
and teataments, wherein greater indulgence is allowed, an estate teil may 
be created by a deTise to a man and his seed, or te a man and his hein 
male; or by other irregular modes of ezpreasion.' Blaekstone, il. p. 115. 
Bee Ccnveyanciug and Law of Property Act 1881 (^ and 45 Vict. c. 41;, 
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CHAP. V. restriction t» the issue of any particalar marriage. An estate 
^ '' in special twl was where the lands were descendible only to 
a limited class of lineal descendants, as where lands were 
given to A and the heirs of his body by C his present wife. 
If no snch heirs were bom, the estate on the death of A 
reverted to the donor ; and as on the death of C the wife 
without issue this mnst necesBarily be the case, A becomes, 
after that event, what is technically called 'tenant in tail 
after possibility of isBue extinct.' Gifts in frank-marriage 
differed only from these gifts in special tail in being free 
from all liability to service to the donor until the fourth 
generation of tenants^. 

An estate in tail male was where by the form of the gift 
tbe descent was restricted to lineal male descendants^. An 
estate in tail female was where the descent was restricted to 
lineal female descendants. These two latter classes of entails, 
though not within the express words of the Statute of West- 
minster II, were recognised, according to Littleton, by the 
equity of the Statute^. 

Inasmuch as the estate of tenant in tail was, according to 
the metaphorical exprcBsioti of the lawyers, ' carved out of,' 
that is, less than an estate in fee simple and different from it *, 

> Littleton, sects. tC^ 17, 19. 

' Tikis was settled in t, tsuK whieh arose in iB Edward III (Year Book, 
p. 46}. Qift to A And the heirs male of his body. X had issue a dat^h- 
ter, who had issue a son ; question, whether -d's grandson could Buoc«ed 
perfirmam doni. Held that he oould not, the gift being of a more restriuted 
character than an estate whidi is given generallj to heire of the body. 
(Beeves, ii. p. 336.) 

* Sect ai. When a particular case does not fiiU within the ezpress 
terms of a statute, but the Judge, oonoeiring that the legislator in pnt^ 
snance of his general design would have embraced the case if it had been 
present to his mind, acts as if it was oorered by tbe statute, tbe case ia 
said to Adl within the 'equity of the statute.' See Austin, ii. p. 596. 

* An estate tail is said to be leas than a fee simple, because the law 
regards as a disposable Interest the possibility cf enjoying the lands after 
the determination, by failure of imne or otherwise, of the entato tail. 
There is no estate larger than a fee simple, because the law does not 
regard the possibili^ of the enjoyment of the estate after the lUlare c^ 
heirs general as a disposable interest. Littleton, sect. 18. 
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it followed that if tenant in fee simple made a gift in tail, CHAP. V. 
such a gift was not within the Statnte of Quia Emptorea, but * 
a tenure was created between tenant in tail and tenant in fee 
simple, the former holdiHg ^tbe latter'. 

It must be borne in mind that estates tat] are only known 
in freehold interests, and that there can be no estate tail in 
a chattel-int«rest, such as a term of years. 

The history of the alienation of estates tail is conuected 
with the difficult and obsolete doctrine of warranty *, of which 
the Courts took advantage to break in upon the policy of the 
law as conceived by the great barons who procured the enaot- 
ment of the Statute of Westminster II. The effect of a 
warranty accompanying a gift of an estate of inheritance was 
to oblige the warrantor or donor to defend the possession of 
his donee. If the donee was ousted by a claimant establishing 
a superior title, the warrantor was bound to give the donee or 
his representatives lands of value equal to those of which he 
had been deprived. The burden of this obligation would 
descend to the heirs of the warrantor (at least to the extent 
of preventing the heir from disputing his ancestor's gift), and 
the benefit of it to the heirs of the donee*. This principle 
would have been sufficient, if applied to estates tail, to have 
enabled a tenant in tail, by alienating his land with a warranty, 
to have given the purchaser au estate which his heir could not 
defeat. It seems, however, to have been held early tn the 
reign of Edward II * that, if tenant in tail aliened the land 
with warranty, the heir of the tenant in tail was not bound 
by his ancestor's alienatiou and warranty (that is, could defeat 
the estate of the donee or his heirs by claiming in opposition 
to the gift of the ancestor), unless be had attet* (lands in fee 
simple equivalent to those which had been granted away) by 
descent from his ancestor ^ On the other hand, if he had 

' Littleton, sect, ig, 

* For the early history of the dootrine of warranty bm above, p. 60, n. 1. 

* Littleton, sect. 697. < Reevea, ii. pp. aoo, 003. 

* Littleton, sect. 71a. Beeves shows (ii. p. B04) that this ruJo of law 
is probably an «xteiuiioii of the provisions of the Statnte of Glouoeater 
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CHAP, V, aeeete, the ordinary nile preruled, and the heir of the 
^ ^- varr&ntor was bound by his ancestor's warranty. And if the 
warrantor was a prior tenant in tail, who had died without 
iseue, upon which, according to the limitations of the estate, 
the hind went over to a snhseqnent tenant in tail, sach last 
tenant in tail was bound by the warranty of his predecessor, 
even though there were no assets. This was called collateral 
as opposed to lineal warranty'. 

The doctrine that the issue of the tenant in tail was bound 
by his Kncestor'ii alienation with warranty only in casefi where 
he had assets by desceut greatly narrowed the power of 
effectual alienation possessed by the tenant in tail. And it 
must be remembered that even where such alienation was 
binding on the issue, it would not bind the lord or donor so 
as to bar him of his reversion ^ in the event of the failure of 
issue of the donee in tail 

Thus the Statute de Donis, as interpreted by the Courts, 
put an effectual check to the practice of free alienation of 
estates, where, as was commonly the case, words of procreation 
were added to the words of inheritance. 

As time went on, the great inconvenience of such a reatric- 
tioQ was strongly felt. Titles were insecure, for an old entail, 
of which nothing was known, might be brought to light ; 
nor would any period of enjoyment, however long, afford an 
answer to such a claim. ' Farmers were ousted of their leases, 
creditors defrauded of their debts.' The free alienation of 
land was restnuned, a grievance which was probably felt with 
increasing severity in consequence of the impoverishment of 
the landowners caused by the wars of the Roses, The king, 
too, suffered by the protection against forfeiture which the 
practice afforded to the issue of a tnutor. Thus all members 

(6 Edward I, o. 3) as to alienation of tenauta b; the curtesy. See little- 
ton, seet. 7a4. 

■ Jieevae, ii. p. 340. 

* And this reveraion la now a definite estate 01 interest, not a mere 
poeaibility of tbe landa escheating. It la a reTerBion in fee expectant on 
the determination of Uie eetate tail. See bdow, 1 3, 
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of tbe comnmnitj, except perhaps the great landowners them- CHAP. V. 
selves, were interested in obtaining a relaxation of the practice * ' 
of strictly entailing lands which had grown up under the 
provisions of the Statute of Westminster II'. 

Although . feigned recoveries, or fictitious smts in which 
a writ of right was brought by a third person against tbe 
tenant, who thereupon sufFered judgment to paas against him, 
had long been known as a mode of conveying lands, it was 
for some time thought that the heir of tenant in tail was not 
bound by a judgment so obtained gainst bis ancestor. 'In 
tbe reigns of Henry IV and Henry V some doubts began 
to be entertained whether a recovery sofEered by tenant in 
tail was not good against the issne*.' These doubts con- 
tinued without being finally determined dmrin^ the reign of 
Henry VI. They were at length set at rest by tbe intro- 
duction of a series of fictions, by virtue of which it was 
feigned that a gift with warranty had been made by tbe 
original donor of the tenant in tail, that a claim was made 
to the lands by a person having a title superior to that of 
the origind donor, and that tenant in tail received from the 

' ' But tlie tme policy uid mie of the eommon law in this point was in 
effect orerthroini by the Statate St Dotiu CmdittonaHbia, wbi«b eotaU 
liahed a general perpetoityby Act of Parliaiment for all whohadorwould 
make it, by force whereof all the possesaiena in England in effect were 
entailed accordingly, whiuh was the occauon and canse of the aaid and 
divers other miachiefs. And the same was attemptdd and endeavoured 
to be remedied at divers parliaments, and divers bills were exhibited 
accordingly (which I have seen), but the; we: e always on one pretence or 
another rejected. But the truth was that the lords and eonunons, know- 
ing that their estates tail were not to be forfeited for felony or tresson, as 
their eatatee of Inberitanoe were before the said Act (and ohieSy in the 
time of Hen. Ill, in tbe BaronB* War^ and finding that they were not 
answerable for the debts or inonmbranoea of their ancestors, ncr did the 
sales, alienations, or leases of their ancestors bind them for the lands 
which were entailed to their ancestors, they always rejected «ncb bills, 
And tbe same continued in the residue of tbe reiga of E. I and the reigns 
of E. II, E. m, R II, H. IT. H. V, and H. TI, till about the latb year 
orE.I7,'fto. SlrAntbony Uildmay'sCase, Coke'sBeport8,6. ^Oft. See 
Blackstooe, iL 116. 

■ Beeves, ii. 573. 
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c HAP. T. original donor an eqnivftlent for the lands of whicb he wns 
* ^- deprived by the judgment. Further, tie aapposed original 
donor was made a party to the suit, and, upon his &iUng to 
defend his fictitiooa gift, he and his heire were barred of their 
reversion. This was the course adopted, thoi^h possibly 
not for the first time, in tiie famous 'Taltartun's Case" 
(i2 Edward IV). A translation of the pleadings is given 
below. From this time till i^24 (.3 ^^^ 4 ^<U- ^V, e. 74) it 
became the common practice for tenant in tail to 'suffer 
a recovery ; ' that is, by a proceeding similar to tliat adopted 
in Taltarum's case, to convert his estate into a fee simple. 
In effect, therefore, wherever an estate tail was given, tenant 
in tail might, so soon as he came of age, by this process give 
to another an estate in fee simple, which by arrangement 
might then be re-conveyed to himself, and thus he was 
enabled to cut off, bar, or defeat the expectations of his 
own issue, and the interests of all persons claiming after him 
in remainder or reversion. After a statute passed in the reign 
of Henry VIII, the some result might have been efiected by 
a fine \ 

By the above-mentioned statute (3 and 4 Will. IV, c. 74) 
fines and recoveries were abolished, and tenant in tail may 
now, by a deed enrolled in the Chancery Divifflon of the 
High Court of Justice, alienate his lands for any estate in fee 
simple or otherwise ^, and thus defeat the expectations of his 
own issue and of all remaindermen and reversioners*. 

The only additional restriction imposed upon the alienation 
of an estat« tail is that the consent of the person who is 
c^Ied the Protector of the settlement is necessary to its 
being effectually barred. Alienation by tenant in tail with- 
out this consent binds his own issue, but not remaindermen 

' Ae to IhiB name, see Pollock, Land Laws, p. 87, and Law (Juarterly 
Beview, vi. p. aBtx ' See above, p. astg, note 9. 

* Except that in the case of a lease not OTCceding twenty-one yean at 
ft rack-rent, or not leaa than flTe-aizths of a rack-rent, no enrolment ia 
Uecewar;. Sect. 41. 

< Or pertions entitled to a remainder or reversion. See f 3. 



.; v^ioogle 



TA£TARUH*S CASE 255 

or rerenionerB, and creates what U called a ' base fee '/ Cl 
The Protector of the settlement is nsoally the tenant for 
li£e in possession ; but the settlor of the lands may appoint 
in his place any nnmber of persons not exceeding three to be 
together Protector during the continuance of the estates pre- 
ceding tlie estate tail^. The practical effect therefore of an 
estate tail at the present day is to prevent the alienation of 
lands for a valid estate of inheritance in all cases till tenant in 
tail comes of a^ ^. After this, his power of disposing of the 
lands differs from that of tenant in fee simple only in the 
mode in which it is exercised, and in the necessity, where the 
estate is not in possession, for the consent of the Protector. 
There is a special exception in the Statute of tenants in tail 
after possibility of issue extinct *. 

TraTtidaiion of th« Pleadiwja in TaUarv.vC» Caie. 
Tear Book, 13 EnwAsn IV, 19. 

In a Writ of Entry on the Statute of Richard *, ' Ubi ingrettut 
nOH datur per legem ete.,' sued against one J, Smith, the defendant 
said' that the plaintiff ought not to have his action, for that 
before the allied entry one T. B. was sebed of the tenements &c. 
in fee, and gave Uiem to one W. Smith to have and to hold to him 
and the heirs of his body begotten; by force whereof he was 

' See aboTe, p. aaa. A perfect q>ecimen of a ' base fee ' U to be foond 

In George Eliot, ' Felix Holt.' 

' SBCt. 3a. 

* It U almost the unirerBal practice, when lands are brought into strict 
settlement upon a marriage, to give an estate for life t« the hasband, 
followed by an estate tail to the eldest (unborn) son. Consequentljr the 
lands cannot be alienated for an estate in fee simple until the son attains 
the age of tweut;-oDO. In order to etTect an alienation then, it is ueces- 
U17 that father and son should both join. The lands, if not alienated, 
are the freehold of the father fbr his life, the son having the inheritance. 
The effect of such an arrangement upon famil j relations la a point worthy 
cf the ooQsideratiou of the legislature, in considering the important quae- 
tion of the retention of eatates tail as au interest reoognized b; law. 

* 3 and 4 Will, rv, c 74. s. 18. 

* 5 B- II, o. a 

* Defendant justifies the entry by showing a title derived from T. B., 
who enfeoffed W. S. for an estate in tail general, from whom the lands 
descended through B. to the defendant. 
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CHAP. V. seised, and had issne one Richard, and died eeiaed, and the tene- 
i ^' menta dcBcended to Richard ; and he entered and was seiaeil, and 
bad iaaue the said J. Smith, and died seised, and the tenements 
descended to the said J. ; and the plaintiff claiming by colour of 
a deed of feoBinent before the gift &o. entered, npon whose pos- 
session the said J., as son and heir of the said R. at the time of 
the alleged entry, eutered, &c. ; npon which entry the plaintiff 
lias grounded this action. To which the plaintiff BHja* that well 
and true it is that tlie said T. B. gave the tenements at enpra 
&r. ; bat he Bays that the said W. had iseue one Hnmfrey the 
elder (son), and the said B. the younger, and died ; after vbwe 
death H. entered and was seised by form of the gift, &o. ; and 
being so seiced, one T. Taltarum stied a writ of right against the 
said Humfrey, returnable, &c. On which day the parties appeared, 
and tbe said T. Taltarum counted* of bis poecession, and Ihe aaid 
H. made defence, and vouched to warranty one R. King, who was 
ready, and entered into tbe warranty, and Joined issue on the 
mere right; and tbe said Taltatnm imparled* (with him), and 
then returned (into court), and tbe tenant by tbe warranty did 
not return, hut in contempt of couit made default, by which the 
said T. T. had final judgment against the said H^ and be over 
against the tenant by the warranty*, by force whereof the said 
Taltarum entered and was eeieed, Ac. ; and then tin said H. died 
without heir of his body, and then Taltarum enfeoffed the present 
plaintiff, whereby he was seised when the defendant entered. 
To which the defendant said ', that well and true it is that the 

* The plaintiff, ia onler to diipUce the title thas setup by tbe defendant, 
replies that W. S. had an elder son, H , to whom the landa daecended, 
that Taltarum brought a writ of right against H., that H. voDched R. E. 
to warranty, that H. E. made default, that Tiltanun coasequeutl; i»> 
covered against H., became aeiaed, and enfeoffed the plaintiff. 

' This is the ttarraHo, ooont, or formal statement of the plaintiiTa claim 
in hie 'declaration.' 

* That is, by leave of the Court the two parties retire to disousa the matter. 

* For the recovery of lands of equal value by way of compensation. 

* The defendant rejoins that before Taltanim'B proceedings H. made a 
gift to Tregos in fee (which would be a valid conveyance though liable to 
be avoided after H's death, see ibova, p. 034'', that IVegos availed himself 
of this grant for the purpose of giving back to H. and his wife an estate 
in special tail, which by the death of the wire became an estate tall after 
possibility of issne extinct (above, p. 950), that Taltarum's proceedings 
defeated only the last-mentioned estate, and that after the death of H., 
R. enterad as heir of the body of W. S. by viitue of the gift mads to 
W. a by T. B. 
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Baid W. had iasne Humrrey the elder and R. the Tounger, and CHAP. V. 
died ; aod that aSter his death the teoements descended to M- 
Humfrey as son and heir, and he entered and was seised as son "•" 
and heir by the form of the gifl, &c. But he Ba\'B ' that the afore- 
said Hnmrrey, 'before the writ porcbased * Ac, enfeoffed one 
Tregoa of the said lands in fee, ftc. ; the which Tregoe, before 
the writ purchased, gave the tenemeuts to the said H. and t« one 
Jane bis wife, to have and to hold to them end to the heirs 
of (heir bodies begotten, the remainder to the right heirs of the 
said H. in fee, &c., by force of which they were seised, &c., and 
then Jane died, after whose death H. was sole seised of the said 
teneinents as tenant in tail after possibility (of issue extinct). 
And, while he was bo seised, the said Taltanim sued the said 
writ of right, and recovered against the said H. in the manner 
and form as alleged; the which H. contiuually after the said 
judgment dm-ing hia life was seised of the said tenements by force 
of the gift made to him and to his wife, and died without heir 
of his body. After whose death the said B., as brother and heir 
of the said U. begotten of the body of W., entered and was 
seised by force of the gift made to W., and died seised ; and the 
tenements descended to the said J. Smith, and he entered and 
was seised by force of the gift, Sec. ; without tliie', that tlie said 
T. Taltarum, after the said recovery in the life of the said H., 
entered mi the said tenements, as he has alleged; and without 
this, that the sud H. had any other estate in the said tenements 
on the day of the porchase of the writ of right or afterwards, 

' The defendant b; this pleading does not question the effect of the 
reoovery b; Taltarum, but sets up other matter, namely, a prior alienation 
in fee by Humfrey, and a re-grant in speciftl tail b; the feoffee to Hum- 
ft^ey and hia wife. His contention ia, that it ia this estate onlj which is 
def^ted by Taltamm's reeoveiy, and not the original estate tail gireu to 
W. Smith. 

* That ia, before Tnltarum's suit. 'Purchasing' a writ was the usual 
expression for oommenclng an action by suing out a writ, for which Che 
usual feee must be paid, notwithstanding the provision of Magna Carta 
(c. 40), ' Nulli ttndtmiu rectum aut justitiam.' 

' ' Absque hoc ' The technical term by which the denial of a material 
allegation of the plaintiff was introduced in the kind of plea called a 
apecial traverse. The defendant deniM that there was any Huch recovery 
by Taltarum as that alleged in the plaintiffs replication, except the re- 
oovery stated and admitted in the preceding part of the defendant's 
mjoinder. Thia, with other like mysteries of the older form of pleading, 
was made nnnecoosary by the Common Law Procedure Act 1853 (15 and 
16 Viot. c 76). 
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CHAT. V. except that by force of the giil made to him and to bis vife, &c. ; 
i ^- and without this, that the e&id Taltamm was Beised of the said 
tenemeatE as of fee and of right in the time of the king, as he has 
alleged, and thnt the said recovery is false and feigned in law '. 

' The important point ia these pleadinga U the aUegation of the recoTei? 
by Ttllarum 00 the default of King, who had been vouahed to warranty. 
The fiction Is that King is the donor, and that he had made the origiUHl 
gift in tail with warranty, and in coDaequence of his beii% vonched, and 
accepting the challenge, he is in effect snbititated an the defendant in 
Taltamm's suit. When therefore he makes defkult, Taltarum ia enabled 
to recover the lands and diapose of them to tho plaintiif for an estate in 
fee simple. Hnmfrey, the tenant in tail, would in his turn be entitled 
to reeOTOr against King, who had &iled in making good the title of his 
donee. This of course wai a mere fiction. It appears to have been assumed 
on both aides that if the case had not been complicated by the other entail, 
which according to the defendant had been created before the recovery by 
Taltanun (and the case was on this point decided in defendant's favour), 
that that rocoTery would have been good, inasmuch as the ousted tenant 
in tail would have had his recompense against the vouchee ; for this is 
the ground on which the Court base their judgment. This is the point 
which makee Taltarum's Case so important a turning-point in the history 
of the law of estates tail. It established, not expressly, but by implica- 
tion, that the Courts would allow a tenant tn tail to ' suffer a recovery,' 
that is, to procure a plaintiff to bring a fictitious action against tenant 
In tail, or, more usually, against some person to whom tenant in tail had 
granted an estate for the express purpose of being made defendant in the 
proceedings. This grantee was technically called the ' tenant to the prat~ 
dpa or writ.' A wrtt of right for the recovery of en estate in fee simple 
was thns brought collusively by the plaintiff against the tenant to the 
pratcipt, who vouched to warranty the donor (the tenant in tail), and he 
in his turn vouched to warranty another person supposed to be Au donor, 
usually the crier of the court. The necessary steps would then be taken 
to try the matt«r as between the plaintiff and the last vouchee ; then 
followed the farce of ' imparling,' and the default of the second vouchee, 
the recovery of the fee by the plaintiff, the judgment that the vouchee 
should recompense the tenant in tail for his default, and the oonveyauce 
of the fee by the successful plaintiff to the ousted tenant in tail. (See 
form in Blackstone, il. appendix 5.) Thus wherever by proper words 
a tenancy in tail was created, as for instance where lands were given to 
B and the hoire of his body, remainder to C in fee, it was in the power of 
B, on his attaining full age, to ' suffer a recovery ; ' or, in other words, to 
turn his estate tail into an estate in tfie simple, thereby causing the land 
to descend to heirs collateral as viiell as lineal, barring the reversion 
in fee to the lord, and defeating the expectations of all persons having 
estates limited to take effect subsequently to the estate tail. That the 
legislature should so long have abstained from substituting a simpler 
method, such as wss at last applied in 1633, for a process so cumbrous and 



IIONS 259 

^ 5. Interetft in Future. Bevertiont and Rema'mdert. 

Id cloee connexion, speaking hiBtoncallyj with the doctrine CHAP. v. 
of estates tail is that of fature int«TeBt8 or estates in ex- * ^ '"'■ 
pectancy. An estate in expectancy, or, more accurately, a 
right of future enjoyment of lands ', is distinguished from an 
estate in possession, or an estate of present enjoyment. The 
actual enjoyment or possession of lands is in the former case 
postponed until the lapse of a specified time, or the happening 
of some specified event. On the other band, these estates 
differ from mere chances or possibilities of rights, inasmuch 
as they are distinct and definite interests known to the law, 
capable of alienation by the appropriate methods, and de- 
volving at the death of the person entitled upon his repre- 
sentatives.' Thus in the case of a gift of lands to A for life, 
and after his decease to B and his heirs, £ has an estate 
in fee simple in the lands, postponed in point of possession 
or enjoyment till after the death of A, but yet a present 
interest which he can dispose of in the proper method, tmd 
which will descend to his heir. On the other hand, the 
expectation of C, eldest son of I) tenant in fee simple, of 
succeeding to his father's lands, is not an interest recognized 
by the law, it is merely the hope or chance of having certain 
rights at some future time. If C dies before his father, his 
eldest son succeeds, not as representing him, but as heir to S 
the grandfather. 

At present we are only concerned with such interests of 
future enjoyment as belong to the class of freehold rights 
over land. These are of two kinds, revertiong and remainderi. 

(1) Revertiont. 

Where a freeholder grants away some estate smaller than 

that which he has himself, he has, in the metaphorical 

language of the law, an interest left in him, which, though 

BO expensive, is ooe of the most startling of tlie many marvelloiu inebutM* 
in our syBtem of law reforms delayed mainly through the indifference or 
igDoranee which prevails so widely with respect to legal questions. 
' Sas Fearae's treatise on Contingent Benuunders, p. a. 
S A 
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CHAf. V. not immediatelj an interest of present poseessioD or enjoy- 
^ '■''' ment, will become such so soon bs the smaller preceding^ 
interest Has expired. Thus, where a tenant in fee simple has 
created an estate in tail, for life, or for years, he has left in 
him a present estat«, which will come into possession or 
enjoyment on the expiration or sooner determination of the 
efitate tail, the estate for life, or the estate for years. The 
smaller estate tbus granted is called the 'particular' estate. 
'A reversion,' says Sir E. Coke, 'is where the residue of the 
estate always doth continue in him that made the particular 
estate ' / 

It has already heen observed, that between the reversioner 
and the tenant of the particular estate a (enure exists — the 
latter iolds of the former*. Hence, before the Statue 4 
Anne, c 16, the attornment of the tenant was necessary to 
complete the grant of the reversion; otherwise, the tenant 
would have had a new lord imposed upon him without his 
consent. 

The proper mode of conveying or disposing of the reversion 
is by sranty that is, grant by de«d, or writing on paper or 
parchment tealed and delivered. Suppose A has the reversion 
in fee simple expectant on an e8tat« tail, or on an estate for 
life, or on an estate for years. He can by a simple deed of 
grant create any number of estates tail, or estates for life, or 
estates for years out of his reversionary interest, and dbpose 
of them as he pleases. He can deal with the reversionary 
interest just as he can deal with an interest in possession, 
only he cannot give livery of seisin, for the simple reason 
that he has it not to give, inasmuch as he is not in actual 
possession of the lands. This however is subject to the 
exception that the reversioner is in one sense seised when 
the particular estate is only a lease for years ^. The lessee for 
years is, as has been said above, not itited of the lands, but 
only po»»et»ed of the t«nn. Seisin, as has been seen, implies 

' Coke upon Littleton, aa b. * See above, p. 337. n. a. 

' See above, { i. 
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(i) actual possession, (2) poseessioa as of {reehold. Where CHAP. V. 
therefore there is a particular estate of leasehold tenure, the * * ^''* 
reversioner, if he can obtain the consent of the lessee to come 
on the land for the purpose, can pass his interest by feoffment, 
accompanied by livery of seisin. In this case, however, he 
grants, not the reversion, but the freehold in possession. 

When a reversioner desires, not to grant his reversion to 
a third person, but to convey it to the person who already has 
the particular estato, he is said to releate the reversion •. 
This he may do by deed. Supposing therefore, in the case 
above put. A, tenant of the reversion in fee, should execute 
a deed releasing his interest to tenant in tail, tenant for life, 
ot tenant for years, the reversion in fee would coalesce with 
the particular estate in tail, for life, or for years. This coales- 
cing of a smaller estate with a larger is called merger, the rule 
being that where the same person becomes entitled to two 
estates, the one of which is to take effect in possession during 
the continuance or immediately on the determination of the 
other, the smaller one is merged or swallowed up in the larger. 
So in the above cases, each of the tenants in possession, 
tenant in tail, tenant for life, and tenant for years, becomes 
at once tenant in fee simple in possession. The same effect 
is produced by the surrender of the particular estate to the 
reversioner. The particular estate merges in the lai^r 
reversionary estate. 

Thus, as the law became more refined, new modes of con- 
veying lands from one person to another were introduced, 
destined, with some modifications to be hereafter noticed, to 
supersede in practice the old feoffment, fine, and recovery. 

If A, tenant in fee simple, wished to convey the lands to M, 
he might make a lease to him of the lands in question, upon 
which £ would enter, and was then at once capable of taking 
a release by deed of the reversion in fee '. This was called 

' See the passage from Britton quoted sboTe, % i. The word ' relcLie ' 
it the proper technical exprewioa for thi» oImb of cooTeTftnoea. 
* See Uttleton, sect. 459. 
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CHAP. V. conveyance by lease and release, and became in later times 
^ ^ '■■^^- the usual mode of conveying luids. Its later history vill 
be noticed hereafter^. 

A conv^ioice of the reversion might also be made to a 
stranger. In this case it was formerly necessary that the 
tenant of the particular estate, whether in tail, for life, or for 
years, should ailom to the grantee of the reversion, in other 
words, acknowledge him as the person of whom the lands 
were held. The necessity for attornment was done away with 
by 4 Anne, c. 16, sect«. 9, 10. Thns two new modes of con- 
veying the immediate freehold were added, leaxe and releate, 
and ffrant and afiommg/tt. 

(2) Remainder* {Vetted and Contingeut). 

The other kind of future interests which can arise at 
common law in freeholds are called remainden. A remainder 
differs from a reversion in this, that while a revereion is an 
estate of future enjoyment not expressly created by, but 
resulting from, the alienation of a 'particular' estate, a 
remainder is created by express words at the same time as tiie 
particular estate, and is so limited as to come into enjoyment 
or possession so soon as the particular estate comes to an end. 
In Sir Edward Coke's words ^, a remainder is ' a remnant of 
an estate in lands or tenements, expectant on a particular 
estate created together with the same at one time.' 

As has been seen, a tenure exists between the reversioner 
and the tenant of the particular estate. This is not the case 
as between the remainderman (or person to whom the 
remainder is given), and the tenant of the particular estate. 

In order that a freehold remainder may be effectually created 
at common law, it is necessary that the seisin or freehold 
possession should be vested in the grantee of the particular 
estate, or, if the particular estate be an estate for years, in the 
remainderman, and that at the same time the remainder 

' See Chapter VII. {3. * Coke upon LitUeton, 143*. 
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should pasg to the person entitled after the donee o£ the CHAF. V. 
particular estate. This was a consequence of the great im- ^ ^ ^'^^ 
portance attached to the preservation of notoriety as to the 
person entitled to the freehold. Hence it was that the doctrine 
arose that a freehold interest in possession most pass instantly 
from donor to donee, that, as it was sometimes expressed, 
it oould not be for aa instant in abeyance. The only mode of 
oonvfying each an interest was hy feoffment with livery of 
seisin, or by the fictitious processes of fine or recovery. It 
was however possible for the tenant in fee simple, in making 
a grant, to divide the interest which passed from him among 
two or more persons, so that one should take immediately 
after the interest of the other came to an end. There mnst 
be no interval between the end of Uie first interest and the 
commencement' of the second ; the instant the first determines, 
the second begins. Thus, suppose A, tenant in fee simple, 
makes a feoffment accompanied by livery of seisin to B for 
his life, and after the termination of that estate, or (more 
shortly) with remainder to C and the heirs of his body, with 
remainder to D and his heirs, the gift would operate as 
expressed, and the various estates come into enjoyment, one 
after the other, upon the determination of the preceding estate 
in each case. The ultimate limitation in fee is of course liable 
to be barred or cut off by the tenant in tail suffering a 
recovery. On the other hand, A cannot, at common law, 
make a feoffment to £ for life, to commence in point of 
enjoyment at any future period, for instance, the day after 
to-morrow, nor can he provide that the remainder hmited to C 
shall take effect six months after the death of B. An estate 
in remainder must according to the rules of the common 
law, come into possession or enjoyment at once, as soon as 
the particular estate upon which it is limited comes to an end. 
It follows, from the very definition of a remainder above 
given, that so soon as the fee simple is parted with, the donor 
has given away all that be has to grant, and can make no 
ulterior disposition. A remainder limited to take effect after 



264 COMPLETION OF THE COMMON LAW 

CHAP. V. a fee simple estate is simply void. Nor is the caee altered 
i 8 '.»)■ wben, as has been pointed out above, the estate in fee simple 
is liable to be terminated by the happening of some specified 
event. For instance, if an estate be granted to J and his 
heirs so long ae he continues unmarried, this estate will come 
to an end upon A'a marriage; but the rule that a remainder 
cannot be limited after a fee simple would, at eomtium late ', 
prevent the settlor from making any alterior gift, sach as 
'and from and after the marria^ of ^ to £ and bis beirs.' 
Nor ^^in would the common law permit an estate to be 
granted to A for life, provided that if A should marry B, the 
estate should go to C. This would not be a remainder or 
grant of a remnant of an estate within Sir 'R. Coke's definition, 
but the creation of an estate in derogation of a previous estat«, 
and this was not permissible at common law '. Id like manner 
the established rule, that the benefit of a condition can only 
be reserved in favour of the donor or hie beirs, operated to 
prevent the creation of any ulterior estate, to take eEEect on 
the happening of any future event. Though a person may, 
on making a grant of lands, reserve to himself and his heirs 
a right of re-entry on the happening of any specified event, 
he cannot reserve this right in favour of a stranger. A grants 
lands to B and his heirs on condition of his rendering rent 
annually ; upon non-payment, A enters and defeats the estate 

' See Feame on Contingeat Remoinilera, 6th ed. p. la. The employ- 
ment of uses, both before and after the Statute of U^es, to ci-eate intereatn 
of this ahsraot«r, and the effeota of the recent Statute 40 and 41 Viet, 
0. 33, will be explained hereafter. (See Chaps. VL and VIL)' 

' See Butler'B note to Feame, Contingent Remaindon, p. 383 ; Sugden's 
note to Gilbert on Usee, p. 177. It would seem however that there wonld 
be no olgection at eommon lair to a grant to A until marriage with B and 
then to C. Here the estate would be an estate detenninable upon the 
specified eTenI, and la an; oa>e would not be more than a life estate, there 
being no words of iuheritanee in the grant, see above, p. i6s, n. i. Suoh 
a grant would therefore be a oonditioual limilation (.see above, pp. i6a, 
163}, and on the happening of the event the eittate would terminate in 
aeoordance with the limitation, and this estate, being a particular estate, 
and not a fee alniple, there is nothing t« prevent the estate to C taking 
effect bj way of remainder, See Feame, p. 13, and Butler's note, ibid. 
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of S. But ench a cooditioii and right oE entry cannot be CHAP. V. 
reeerved in favoar of C. Thus it appears that the only mode ^ •"'■' 
of creating rights of future enjoyment in freeholde at common 
law is by way oi remainder — a remainder being confined 
within the limits of Sir E. Coke's definition. 

The doctrine of remainders at common law came in process 
o£ time to he subject to a further complication, which should 
be noticed here'. Hitherto remainders have been treated as 
present or vested interests where the enjoyment is postponed 
till the lapse of a certain specified time or the happening of 
some specified event. A distinction subseqnently arose between 
remainders where an estate of future enjoyment was given to 
a definite existing person npon an event certain to happen, 
and where an estate of future enjoyment was created in favour 
of a person not existing, or not ascertained, or was to come 
into effect upon gn event wbich might or might not happen. 
In the former case the remainder is said to be vested, in the 
latter it is said to be contingent. 

In the case of a vested remainder nothing interferes with 
the enjoyment of the remainderman, except the fact that the 
property is in the hands of the tenant of the particular estate. 
All that has to happen, in order that the remainderman may 
come into enjoyment of the property, is the termination of the 
particnUr estate. Of course it may be that the person entitled 
to the remainder may as a fact never come into the enjoyment 
of the property, as, for instance, where lands are given to A 
for life, remainder to £ for life, and B dies before A, but this 
does not siFect the Utct that ^s interest, so long as it exists, 
is a vested remainder '. 

' The history of contingent remundera ia obscnre. It neeins from the 
cane in the Liber AsdBirum given beiow, p. a^i, that in one form they 
were recognized ■■ ekrly u the reign of Edward III. However, the paii- 
uige from Littleton below, p. 373, and the cues in the Year Booka referred 
to by Mr. Joabtui Williams (Principles of Beal Property, p. 335, 17th ed.), 
show that their recognition was not Snuly astsblished till a later period. 
It aeeniB however convenient to give a sketch of tlie general mlea relating 
to contingent remainders in this place 

• ' It is not the nncertsinty of ever taking effect In ponesaion that 
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CHAP. V. On the otlier hand, in the caee of a contb^nt remainder, 
^ ^'' according to the rules of the commoD law, Bomething must 
happen besides the detenmoation of the particular estate 
before the interest created can come into actual ^joyment. 
If the remainder be limited to a person onbom or not as- 
certained, as, for instance, if lands be given to A for life, 
remainder to the unbom eon of £ in tail, in order that the 
contingent remainder may take effect, B must have a son 
bom, or at least begotten ', in the lifetime of A. So soon 
as this happens, the remainder vests in the son of S. In 
other words, the fnture interest, which before was a con- 
tingent, now becomes a vested remainder. So if lands are 
given to A, remainder to the heirs of "R^, S mnst die in A'a 
lifetime, for nemo eat iaerei viveiiiis ; and if S snrvivcs A for 
ever so short an interval, his heir will never t^e, otherwise 
there would be a period daring which the freehold would be 
in abeyance*. So if lands are given to A and S jointly for 
life, remainder to the survivor in fee, so soon as one dies, the 
contingent remainder which the other had is turned into 
a vested remainder, which again by the operation of the doc- 
trine of merger coalesces with the life estate *, and the survivor 
becomes entitled to an estate in fee simple in posBession. So 
again, if lands be given to A till C returns from Rome, then 
to £ and his heirs, this is a contingent remainder ', for the 
makes a renuiader contingant ; for to that, ever; remainder for life or in 
tail ii and must be liable ; as the remaiuderman tna; die, or die without 
iMue before the death of the tenant for life. The present oapaalt; of taking 
effect in posBeaalon, if the poaaeBsion were to become vacAnt, and not the 
certainty that the possession will become vacant before the estate limited 
In remainder determines, imiveraally distiaBuishes a vested remainder 
from one that Is ooDtingent.' (Fearne on Contingent Remainders, p. aifi.) 

■ See Williams on Seal Property, p. 33a, and Stat. 10 and 11 Will. Ill, 
c. 16. 

' This seema to have been the earlieat form in which aontingent re- 
mainders were recognized. See the ease from 30 Lib. Aas. below. 

' The practical effect of the oommon law rules has been p«atly modifled 
by the Statute 40 and 41 VI«t c 33 as to contingent remainders created 
after Angiut a, 1677. See below. Chap TIL 

' Ab t« ' merger ' see above, p. a6i. 

* See above, p. 064, n. a. 
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estate npon which the expectant interest is limited to take CHAP. V. 
effect is determinable on an event which may never happen, ' ^^ ' 
On the other hand, if the interest were ezpreesed to take 
effect after the death of jj or upon Ca return from Rome, 
whichever might first happen, the estate would be a vested 
remainder, for it is certain that A will die. 

The principles above laid down will suffice to explain the 
rule which prevails in the case of continent remainders, that 
inasmuch as the freehold can never be in abeyance, 'every 
contingent remainder of an estate of freehold must have a 
particular estate of freehold to support it.' Thus not only 
must every contingent remainder of a freehold be ready to 
teti, that is to become a complete right either of present or 
of future enjoyment (an estate in possession or a vested re- 
mainder) as soon as the preceding estate comes to an end, but 
that preceding estate must itself, at common law, be an estate 
of freehold. Lands cannot, at common law, be given to A for 
ten years, remainder to the unborn sou oi S^. 

The subjoined passage from Littleton shows that in his 
time tJie doctrine of contingent remainders was not firmly 
established. It cannot be said that in the above cases ' the 
remainder is in him to whom the remainder is entailed, before 
livery of seisin is made to him that has the freehold.' No 
donbt in the case of a gift to B, remainder to the heirs of C, 
the person who is the heir presumptive or apparent, that is 
who would be the heir if the ancestor were to die at once, has 
a chance, or possibility, or expectation of the right becoming 
his, but it is not such a right as the law r^^rds as vested, 
that is as completely created — it is wanting in the main 
chanu^rietic of a vested or completely created right, for 
there is no determinate person to take it. 

Contingent remainders may be created in favour of unborn 

persons, provided only that the person who is to take the 

estate comes into existence before the preceding particular 

estate comes to an end. So soon as the designated person ia 

* See WUIUdu on Bed Propeitj, p. 330^ 
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CHAP. V. born, the estate vesta in him. ThuB an estate might be given 
' ^"'' by way of remainder to an anbom person for life or in tail, 
subject only to the rale that no interest could be given to the 
unborn child of an nnbom person '. For instance, if an estate 
be given to A tor life, remainder to hie unborn son in tail, 
remainder to C in fee, the first remainder is contingent, that 
is, it does not become a completely vested interest, for the 
reason above given, till A bas a son bom. So soon as this 
happens the interest is no longer contingent, but vested or 
complete, and the son of A has a vested remainder in tail, an 
interest which is ready to come into possession or enjoyment 
as soon as A'a life estate determines. On the other hand, C 
has an interest which is vested or complete from the moment 
of its creation. 

Now if, before A ba£ a son bom, his life estate determines 
by death, forfeiture or otherwise, or if he acquire the fee by 
taking a conveyance from C of his interest, in which case 
before the birth of a son his life estate would merge or become 
united to or lost in the fee simple, or if before the same event 
he convey his life inteteet to C, in all the above cases the 
contingent remainder would, as the law fonnerly stood, have 
been destroyed, and no after-bom son of A would take any 
interest at all. This liability to be destroyed by the happen- 
ing of any o£ the above events was the great characteristic of 
contingent remainders, and the ingenuity of conveyancers was 
exercised to prevent so inconvenient a result. A recent 
change in the law has removed the liability to destruction to 
which contingent remainders were subject by reason of the 
forfeiture, surrender, or merger of any preceding estate of 
freehold *. 

The same act renders contingent remainders alienable tHter 

' See Fearoe, Contingent Remainders, p. 503. This rule, which han 
long been firmly SBtabliiihed, has teken the place of, and perhapa msv 
be historioall; traoed to, the somewhat oDintelUgible doctrine laid down 
by Sir E. Coke, that a possibility upon a posaibility is never admitted by 
intendment of law. See Williams on Beal Property, p. 334. 

* 8 and 9 Vict c. 106. a. 6. 
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cirotK Formerly the chaoge or coDtiogency was not con- CHAK v. 
Bideredan appropriate subject of alieoation inier vivot, though ^ ^ ^^^' 
it fell within the rights capable of being disposed of by will. 
At the present day, if lands are given to A for life, remainder, 
if £7 be living at bis decease, to B and his heirs, B may dispose 
of his contingent interest during the lives of A and C by 
alienation itUer vivos, or by will ^, or, upon bis decease intes- 
tate, the contingent remainder will descend to his heir ^. 

There is one rule of oonstruction of great technicality, but 
at the same time of much practical importance, which should 
be noticed in connexion with the doctrine of remainders. It 
has been seen that in a grant to A and his heirs, or to ^ and 
the heirs of his body, the words ' beirs,' ' heirs of his body,' or 
their equivalents, are words of limitation and not of purchase*; 
they are merely descriptive of the estate taken by A, and do 
not express that any estate is conveyed to A's heir. The 
same rule applies although the words of the grant may appear 
to convey expressly an estate to the heirs by way of remainder. 
Thus, if a gift be made to A and after his decease to his heirs, 
or to J for life and after his decease to B for life (or to B and 
the heirs of his body), with an ultimate remainder to the heirs 
of A, the above rule operates to prevent the vesting of any 
estate in the heir directly by the gift ; A (in the last case) has 
two estates, one for life in possession, the other in fee in 
remainder ; if the intermediate estate of £ be taken away, 
merger' takes place, and A becomes tenant in fee in possession. 
This doctrine is known by the name of the ' rule in Shelley's 
case*,' ukI may be stated as follows: — Wherever there is 
a limitation to a man which if it stood alone would convey to 
him a 'particular' estate of freehold, followed by a limitation 

' Sect. 6. 

* Feame, Contingent Bemainden, 366, not& 7 Will. IV and i Vint. 

' 3 ajid 4 Will. IV, c. 106. B. t. 
' See above, pp. 16a, 166, n. a. 
' See above, p a6i. 

* See WUIuuna on Real Property, p. 31& 
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CHAP. V. to his heirs or to the heirs of his body (or equivalect expres- 

* ^''' BioDs) either immediately, or after the iDterpoaition of one or 

more other particular estates, the apparent gift to the heirs or 

heirs of the hody is to be construed as a limitation of the 

estate of the ancestor, and not aa a gift to his heir'. 

The conception of a 'remainder' is probably peculiar to 
English law, and is closely connected with the notions <^ 
estate and tenure. The tenant of luida has not the full 
property, but only an estate or interest of greater or less 
extent or duration. An estate in fee simple is considered as 
an aggregate out of which any number of smaller estates may 
be derived or carved ; so long as the fee simple itself is not 
parted with, it is retained as a present interest or right, 
though the enjoyment or possession of it is postponed. So 
the interests which are parted with are r^arded as present 
rights postponed in point of enjoyment. B.oman law did not 
admit of the simultaneous existence in different persons of 
separate rights of future and present enjoyment over the same 
subject-matter, except perhaps in the case of dominium, and 
the so-called jura i« re alieiM {usutfruetut, emphyteutii, etc.). 
Where these rights existed, the interest of the dominut was 
closely analogous to an English reversion. In French law, 
as it stood before the Code Napoleon, and in the systems 
derived from it (e. g. the law of Lower Canada), it is possible 
to create future interests by way of tuiititutitm. A thing 
may be given tKter vivo* or by will to A, subject to a condition 
that he should on tlie happening of a specified event, as for 
instance at his own decease, hand it over to £. In this case 
a tubtiilttdou is created in &vour of ^. Aia regarded as the 
complete proprietor, subject only to the charge of handing 
over the thing to S and to all that is involved in this obli- 
gation ; for instance, he may not alienate, charge, or destroy 
the thing which is the subject of the substitution. S, on 
the other hand, has no present right, he has merely the hope 

* See Littleton, sect. 719, Coke'e Commentaiy, ad Inc., and Williams on 
Basl Property, pp, 316-333. 
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or expectation of becoming the proprietor of the thing if he CHAP. v. 
survives A. If he die, living A, nothing passes to his heirs; ' ' ^' ^ 
but if he survives A, he becomes upon A'% death full proprietor. 
The doctrine of »iib«titution* formed a laige and important 
chapter in the early French law, but was wholly abolished 
by the Code Napoleon, Article 896 '. 

Bbooke's Absidombnt ', DoM and Remainder, § 2. 

TaAHSLATION. 

30 LiBEB AfisiBABnu ', p. 47. H. wae seised of tenements in 
Winchester devisable by will by custom ^ wliere there is slso 
a custom that he who is seised by devise canuot make alienation 
by vrarratity or otherwise which shall be a bar to the remaiuder' 
man, or reversioner. H. devised to Alice his wife for term of 
life, remainder to Thomas his son for term of life, so that the said 
Thomas should make no gift or alienation so as to bar the 
remainder to the nearer heirs uf the blood of the children 
{proptTiquiorilnis haeredibne de tanffuine jmerantm) of the said 
E- after the death of the said Thomas. And U. bad also issue 
Mand (who had issue Isabel), and Edmund elder brother of 
Thomas. And then H. the devisor died, and afterwards £. the 
elder Bon died without issue. Alice the mother entered by the 
devise and died seised, and then Thomas entered and aliened in 
fee with warranty to the tenant in the assize ', and Maud died. 
And Isabel her daughter, plaintiff in the assize, made claim, and 
took the door of the messoage now in demand into her hands by 
the hasp '. And Thomas afterwards died without issue, and Liabel 

I See loine excellent obaervstions on the Engllali conception of an 
'estate ' and its consequences in Harkby, Elements of Law, p. 154 i and 
see Fothjor, Traits des Substitutions, artt 1-6. 

' Brooke's Abridgment is a compilation and arrangement of tlie cases 
reported in the Tear Books and early Reports, and was published in the 
year 1568 ; Reeves, iii. 814. 

* A volume of Reports of the reign of Edward III, numbered according 
to the year of the reign. 

* See above, p. 46. 

* i. e. the defendant. The case tnms on whetlier upon the proper con- 
stmotion of the devise the remainder in fee vests in Thomas, who would 
then have conveyed it !<) the defendant, or in Isabel. 

* As to 'continual claim' and its effect in pre.ierviDg to the person 
dtaseised the right of actual entry, see Littleton, lib. iiL c 7. s. 414. 
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CHAP. V. entered upon the alienee, and he ousted her, utd ehe brings the 
i 3- (3) atsize, and it ia aaid that those who are the heirs of H. shall not 
'~~^ have the remainder by force of the words projnn^niirribui haeredi' 
but de uatguine pueronem^, for it is not limited to his heira, but 
to tlie next in blood of his children, so that his children them- 
selves shall not have the land by the remainder, but the children 
of the children. 

{WHby.) A man leased to A for term of life, remainder to his 
next of blood, and had issue two sons; the elder has issue and 
dies, tenant for life dies, the younger brother shall have the land 
and not the issue of the elder brother, for the younger brother is 
nearer of blood to his father the devisor than is the son of the 
elder son, for the one is bis own son, and the other is only the son 
of his BOD, and yet the son of his elder son is his heir, but not 
his next of blood. 

{SetUon.) If H. had had many sous aud daughters who had 
issue and died, the remninder vests in the heir of each of the 
children of H., since he is proximui &e. de tangutne puerorum, 
which extends to the heirs of all the children of H. ; but if the 
daughter of H. had issue when the tenant for life died, and the 
son of H. had no issue at that time, the issue of the daughter of 
H. shall have the remainder of the whole ; and notwithstanding 
the son of H. shonld have issue afterwards, that issue should have 
nothing, for it was vested in the other before, and he in whom 
the remainder vests when it falls retains It*. It is otherwise in 
the case of a descent, as where there is a descent to a daughter, 
and afterwards a son is bom, the son ousts the daughter. With 
a remainder it is different. 

{Fineheden.) If land be leased for term of life, remainder to 
the right heirs of J. and N.', and tlien 3. have issue and die, and 
then tenant for life dies, and the heir of J. enter, and then N. 
die, the heir of N. shall have nothing, because he was not the 
heir when the remainder fell '. 

[Fiah.) If there be a brother and sister, and the land be leased 
for term of life, remainder to the right heirs of the brother, and 
he die, and the tenant for life dies, the uster enters, and then 

' Aad therefore that the defendant, alienee of Thomao, had uo title, 
although ThoDuu wu the heir of the heir of H. 

' See above, p. 366. 

' It will be obgerred that this ia a contingent remainder. .V«no <s( 
hatru rnreiaia. Tliese wards in the case in (he text are aufflcient to convey 
an estate in fee to the heir of J, 

< See above, p, 966. 
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t)i« wife or tlie brother U delivered of a boq begotten by tlie CHAP, V. 
brother in hii lifetime, the boh shall not have the Lind, bat tlte i 3 (a). 

aiater, who is sunt to him, ahall retain it, because the land was 

veated in her before, aiace where a remainder or any other pur- 
chase vesta in any person it ahnll continue In such posEeasion. 

And then the asaize waa awarded. And so obEerve that by this 
award the daoghter of the daaghter, plaintiff in the assize, ahalt 
have the remainder, and not the alienee of T., since the remainder 
never vested in T. as heir of E., who waa heir of H. the devisor; 
for it was aaid that by those words — (o the neit in blood of Hs 
children — that the child himself should take nothing, but another 
of the blood of tbe same child whichever be nearer, and the plain- 
tiff recovered by the award : quod nola. 

Liitlbtoh's Tbnubsb, lib. iii. c, 13, sect. 720. Item jeo ay 
nye dit, que en temps le Roy Richard le second, 11 y fuist nn 
Justice de le Comen Banke, demurrant en Kent, appelle Bykhill, 
<iui avoit issue divers fitz, et aou entent fuist, que son eiene fits 
averoit certeyn terrea et tenementes a Iny, et a lee heires de son 
corps engeiidres, et pur defaute diseue, le remeyndre a le second 
fitz, &c., et iasint a le tierce fitz, &c., et pur ceo quil voille qua 
nul de sea fitz alieneroit ou ferroit garrauntie pur barrer ou leder 
les aufiyia queux serrout en le remeyndre, &c., il fist faire tiel en- 
denture a tiel effecte; scil. que lea terres et tenementes furent 
doues a son eiane fitz sur tiel condicion, que si leiane fitz alienaat 
en fee, ou en fee taille, &c., ou si aecun de aes fitz alienaat, &c., 
que adonquea lour estate cesaera et aerroit voyde, et que adouquea 
mesmes les terres et tenementes immediate remeyndront a le second 
fitz, et a lea heirea de aon corpa engeudres, &c., sur mesme la con- 
dicion, scil. que si le ii fitz alienaat, &c., que adonquea sou estate 
cesseia, et que adonquea mesmea lea terres et teuementea iminediat 
remeyndront al tierce fitz et a les heires des son corps engendres, 
et sic ultra, le remeyndre as autrea de sea fitz, et lyverS de aeisin 
fuist fait accordant. 

Sect. 711. Moia il senible per reason que toutes tielx re- 
meyndres en la fourme avauotdit faitez sonnt voides et de nnl 
value, et ceo pur trois causes. Une cause est, pur ceo que chescun 
remeyndre que commence par on fait, il covient que le remeyudre 
toit en luy a qui le remeyndre est tailli per force de mesme le 
fiiits quant ' le ly verS de seisin est fait a luy qui avera le frank- 
See Sir £. Coke's 
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CHAP. T, tfiDement, car «n tiel cam la sessance et le eatre de le remeyodFe 
i S (a), eat per ]« lyrerfi de eelsiii & c«lay qui aven )e franktenemeat, et 
tiel remeTticIre db tniei al second fits, al tempe de Ifvere de Beisia 
en le cas avaimtdit, ftc. 

Sect. 732. La Beconde cause est, si le priniier fitz alienast les 
tenementes en fee, douqnea eat le franktenemeiit et le fee simple 
en lalien^ et en nul autre, et a! le donour avoit ascun revenaon, 
]iar tiel alienacion, la revercion eat discontiune ; donquee coment 
per aecim reason poet estre, que tiel remainder coiiimencera eoD 
eatre et aa nesaance immediate apres tiel alienacion fait a an 
eetraunge, qui ad per mesme lalienacion fraDkt«nement, et fee 
simple 1 Et aoxi ai tiel remeyndre serroit bon, adonqnea purroit 
il entrer aur lalien^ Ion 11 uavoit asctm manere de droit avant 
lalienacion, que serroit inconvenieut. 

Sect. 7>3. 1a tierce cause eat, quant la condicion est tiel, que 
si leisne fitz alienaat, &c., que son eatate ceaaera on aerroit voyde, 
Ac,, donquee apres tiel alieoacion, &c. poet le doDonr entrer per 
force de tiel condicion, See., comme il sembia, et iaaint le donour 
et aes heires en tiel cas doient plaia tost aver la terre que le 
eecond fitz, qui navoit aacun droit devaut tiel alieuacion, Ac. ; et 
isaint U temble que tielz remfyndi'es en le caa avauntdit sont 
TOfdea. 

Sib E. Cokx's Tbasblatioh. 
8ect. ^20. Also, I have beard auy, tliat in the time of King 
Richard the Second there was a justice of the Common Place' 
dwelling in Kent, called Ricbel, who had issue diven aom, and 
his intent waa, that his eldest son shoald have certain lands and 
tenements to him, and to the heira of his body begotten ; and for 
default of iaaue, the remainder to the second son, and ao to the 
third son : and because he would that none of hia aons should 
alien or make warranty to bar or hurt the others that ahould be 
in the remainder, he cauaeth an indenture to be made to this 
effect, Tiz. that the lands and tenementa were given to hia eldest 
son upon anch condition, that if the eldeat ton alien in fee, or in 
fee tail, or if any of hia sous alien, that then their estate sbould 
cease and be void, and that then the same lands and tenementa 
immediately ahould remain to bis second son and to the beiis of 
hia body begotten, et sie iiilra, the remainder to hia other sons, 
and lively of seisin waa made accordingly. 
' Or CammoD PIsaa. 
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Sect. 721, But it Beemeth liy raHSon that all such remainders CHAP. V. 
in the form aforeaaid are void and of no value, and that for three i *■ 

causes. One cause is, for that every remaiuder which beginneth 

by a deed it behoveth that the remainder be in him to whom the 
remainder is entailed by force of the same deed, before the livery 
of seisin is made to him that shall have the freehold ' ; for in such 
ease the growing and the being of the remainder is by the livery 
of seitin to hun that shall have the freehold, and such remuinder 
was not to the second son at the time uf the livery of seisin in the 
case aforesaid. 

Sect. 123. The second caase is, if the first son alien the tene- 
ments in fee, then ia the freehold and the fee simple in the alienee, 
and in none other; and if the donor had any reversion, by such 
alienation the i-eversion is discontinued : then how by any reason 
may it be that such remainder shall commence fais being and his 
growing immediately after such alienation made to a stranger, 
that hath by the same alienation a freehold and fee simple t 
And also if such remainder should be good, then might he enter 
upon the alienee, where he had no numner of right before the 
Alienation, which should be inconvenient. 

Sect. 713. The third cause is, when the condition is such, 
that if the elder son alien, that his estate shall cease or be void, 
then after such alienation may the donor enter by force of such 
condition, as it Beemeth'; and so the donor or his heirs in 
tnch case ought sooner to have the land than the second »in, 
that bad not any right before such alienation ; and so it seemeth 
that such remainders in the case aforesaid are void. 



^ 4. JoiRi Tenanii, Tenants in Common, Coparemeri. 

Another class of righte which attained greater precision 

during the interval under consideration, and assumed the 

characteristics which they have possessed ever since, are those 

which are enjoyed by two or more persons who are simul- 

' This however is coatrsry to the authority of the case given above. 
Aocording to this doctrine, no contingent remaliider, suoh as is created 
\tj B. grant to A for life, remainder to the heir of B, could be valid. 

' It is an ioBezible rule of common law that the beneSt of a condition 
can only be reserved in favour of a donor or bis heirs. A cannot, in a 
lease to B, impose a condition that on non-payment of rent C may enter. 
See above, p. 364. 

T 2 
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cilAl". V, taneously entitled to righta of property over the same piece 
^ *■ of land. From the e&rliest times il must have been common 
for two or more persons to have undivided interests of some 
kind in land*. By the time of Littleton three kinds of 
undivided ownership had come to be distinguished as having 
different attributes. The persons entitled are called joliti 
fmaatt, ieaanig in common, coparcenert. The main character- 
istics of this (ilass of rights will sufficiently appear from the 
Hubjoined extracts. The point of resemblance between the 
three kinds is that the co-owners have do separate estate or 
interest in any distinct portion of the land over which they 
have simultaneously rights of property, they are each in- 
terested, according to the extent of their share, in eveiy part 
of the whole laud and its proceeds. 

Litklbton's Tksdbes*, lib. iii. c. 3. b. 277. Joint tmanti are 
as if a mau be seised of certain lauds or tetiementB, and lafeofieth* 
two, tliiee, four, or more, to have and to hold to them for term of 
their lives, or for term of another's life, by force of which feoff- 
ment or lease they are seised ; these are joint tenants. 

Sect. 380. And it is to be understood, that the nature of joint 
teuancy is, that he which surviveth shall have only the eutire 
tenancy according; to each estate as he huth, if the jointure be 
contluued. As if three joint tenants be in fee simple, and tlie one 

* In Brncton the general term ' participus ' is applied to tuoli persons 
under whatever title they hold (fol. 406 ; BeeTes, i. p. 447). It was said 
lit HUoh B tonsat ' totum tenet et nihil tenet, scilicet tot^m in communi et 
nihil sepsratim per se.' In the Statute 34 Edward I, stat. i, certain pro- 
vLsioQB BTe made ' de conjonctim feoffutia,' providing for the case wliere 
n tenant in an assize of novel disseisin pleaded that snotlier was seised 
jointly with him. 

* The extrscta from Littleton's text given nbove are sufficient as 
Hpeoimens of the language In which ho wrote. The followiiig eitracts are 
from the translatioD adopted by Sir E. Coke. 

* Joint tenants diifer from parceners or oopareeners in the mode in 
whicli their interest is created. Joint tenancy must commence in conse- 
quence of alionation inttr riooi or by will, an estate in coparcenary arises 
by devolution at intosloto to daughters, sisters, Ac, or sons in gavelkind 
tenure. All the joint tenants must owe their estate to the same title, 
that is, the feoffment or other instrument of alienation must operate to 
convey a co-eitensive interest, at the same time, to all the joint tenants. 
See Blackstoue, ii. lOo. 
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bath UBoe aod dieUi, yet they which Burvive shall hare the whole CHAP. V, 
tenetneuts, and the iseue shall have Dothing'. And if tlie second § *■ 
joint tenant hath issue and die, yet the third which sarviveth shall 
have the whole tenements to him and to hia heirs for ever. But 
otherwise it is of pai-cenerE ; for if three parceners he, and hefore 
any partition made the one hath issue and dietli, that which to 
him beloDgeth shall descend to his issue. And if each paroener 
die without iasne, that which beloDgs to her shall descend to lier 
co-heirs, so as they shall have this hy descent, and not b; survivor 
as joint tenants t-hall have. 

Sect. a8i. And as the survivor holds place between joint 
tenants, in the snme maimer it holdeth place between them 
which have joint estate or poEsefeiou with another of a chattel 
real or pei-sonal. As if a lease of lands or tenements be made 
to many for term of years, he which survives of the lessees shall 
have the tenements to him only during the term by force of the 
same lease. And if a horse or any other chattel personal be given 
to many, he which surviveth shiill have the horse only'. 

Sect 383. In the same manner it is of debts and duties, for if 
an obligation be made to many for one debt, he which sarviveth 
shall have the whole debt or duty. And EiO is it of other covenauts 
and contracts. 

Hect. 383. Also there may also be some joint tenants which may 
have a joint estate, and be joint tenants for term of their lives, 
and yet have several intieritances. As if lands be given to two 
men and to the heirs of their two bodies begotten, in this case 
tlie donees have a joint estate for term of their two lives, and 
yet they hnve several iuhei-itances : for if one of the donees hath 
issno Hod die, the other which surviveth shall liave the whole by 
the survivor for term of his life, and if he which sarviveth hath 
also issue and <lie, then the issue of the one shall have the one 
moiety and the issue of the other shall have the other moiety of 
the laud, and they shall hold the land between them in common, 
and tbey are not joint tenants, but are tenants in common. , , . 

' Thi« is the ea»ential characterlatic of joint tenimi;;, diBtinguiahing; it 
both from c«paroenary and froia tenancy in common. 

' There is and alwa^'s has been by the Common Iaw an eiceptlon in 
the eaaa of property jointly owned for purposes of trade 1 the maxim 
twing, 'Jaaaocroscendi inUr mereatoreB locum noQ halMit.' And in some 
other cBKe* i,e. g. that of joint mortgngees), although the legal e«t«le 
■ Burvivea,' the benefiolal intereat ia by the nUei of Equity Mgarded an 
belonging to the nproMutaUve* of the deoeaaed joint tenant 
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'. Sect, 387. Also if there be two joint tentuits of land in fee 
ijimple within a borough where lands and tenemetita are devisable 
by testament ', and if the one of the said two joint tenants deriaeth 
that which to him belongeth by hie testament, and dieth, this 
devise ia void*. And the cause is, for that no devise can take 
effect till after the death of the devisor, aod by his death all 
the land presently cometh b; the law to his companion which 
Burviveth, by the survivor, the which he doth not claim, nor hath 
anything in the land by the devisor, bat in his own right by the 
survivor accoiding to the courte of law, and for this cauEO snch 
devise is void. But otherwise it is of parceners seised of teiie- 
ments devisable in like case of devise. 

Sect. 388. Also it is commonly said that every joint tenant 
is seised of the land which he holdeth jointly per my tt per tout ; 
and this is as much as to say as he is seised by every parcel and by 
tlie whole, and this ia true, for in every parcel and by every parcel 
and by all the lauds and tenements he ie jointly seised with hie 
companion *, 

Sect. 290. Also, joint tenants (if they will) may make parti- 
tion* between them, and the jiartition is good enough, Irat tbey 
shall not be compelled to do this by law, bat if they will make 
partition of their own will and agreement, the partition shall stand 
in force. 

Sect. 291. Also if a joint estate be made of land to a busboad 
and wife and to a third person ', in this cdse the husband and wife 

■ Soe above, pp. 46, 68. 

* A. joint tenant, though be cim make on etfeotual alienation intar viBM, 
cannot do ao by will. For the effect of alienation by a joint tenant during 
his life «ae sect. 093, below. 

' And yet, bh Sir Edward Coke points ont in his commentaiy on this 
passage, one of two joint tenants cannot dispose by feoffaient, or other- 
wise, of more than a moiety of the lands ; Doris the estate of a joint tenant 
aHlected by the escheat or forfeiture of the interest of his co-tenant 

' By a deed of partition. In this point joint tenants differ fWim 
aopsrceners, who were compellable to make partition by a proceeding 
called a writ of partition (Littleton, sect. 347). By the statutes 
31 Henry Till, c. i ; 3a Henry VIII. c 39 this proceeding was made 
available for joint tenants. In later times the old writ of partition was 
in practioe superseded by the jurisdiction of the Court of Chancery en- 
forcing partition amongst Joint tenants, upon a bill for the purpose being 
filed by one of them, and the old writ was Bnally abolished b; Statute 3 
and 4 Will. IV, 0. 97. B. 36. 

* As to the effsct of a gift to a husband and wife and their heirs see 
Williams on Boal Property, p. 383. 
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have in law in their right hnt a moiet;, and the third person shall CHAP. T. 
have as much as the huigb&nd and wife, viz. the other moiety. i *■ 

And the cauBe ia for that the husband and wife are but one peraon 

in kw •. , . . 

Chap. W. sect. 292. Tenants in eommcn are they which have 
lands or tenements in fee simple, fee tail, or for term of life, and 
they have snch lands or tenements by seyeral titles, and not l^ 
a joint title, and none of them know of this his several, but they 
ought by the law to oceapy these lands or tenements in oomraon, 
and pro indiviso to take the profits in common*. And because 
they come to such lands or tenements by several titles and not 
by one Joint title, and their occupation and possession shall be 
by law between them in common, they are called tenants in 
common. As if a man infeoff two joint tenants iu fee, and the one 
of them alien that which to him belongeth to another in fee, now 
the alienee and the other joint tenant are tenants in common, 
because they are in such tenements by several titles, for the 
alienee cometh to the moiety by the feoffment of one of the joint 
tenants, and the other joint tenant hath the other moiety by 
force of the first feoffment made to him and to his companion. 
And so they are in by several titles, that is to say by several 
Feoffinents. 

Sect. 396. But if lands be given to two men, and to the heirs 
of their two bodies begotten, the donees have a joint estate for 
t«rm of their lives; and if each of them hath issue and die, their 
issue shall hold in common. But if lands be given to two abbots, 
as to the abbot of Westminster and to the abbot of St. Albans, 
to have and to hold to them and to their successors, in this case 
they have presently at the beginning an estate in common and not 
a joint estate. And the reason is, for that every abbot or other 
soveraign of a house of religion, before that he was made abbot or 
sovereign, was bat as a dead person in law, and when he is made 
abbot he is as a man personable in law, only to purchase and have 
lands or tenements or other tilings to the use of his house, and not 

* It appe&rs doubtful whether this rule has or has not been modified by 
the effect of the Harried Women's Property Aot, 18S9 ; see He March 
L.R. 97 Ch. D. 166 and Rt Jvpp La 39 Ch. D. 148. 

' niuB if landi are given to two to hold as tenanta in oommou and one 
diea, hia heir holds in oommon with tlie other. So one tenant in oommon 
may have a ditbrent estate from another — one ma; have the estate for 
years, another in fee, another for lifb, &a The only essential charader- 
istie is that the land Itself should not be divided. 
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CHAP. V. to his own proper use aa another Becokr man may, and therefbre 
i *• at the beginning of their porcKnae they are tenants in common ; 

and if one of tbem die, the abbot which anrriveth shall not have 

the whole by survivor, but Ihe Bucceseor of the abbot which 
is dead shall hold the moiety in common with the abbot that 
surviveth. 

Sect. 398. Also if lands be given to two to have and to hold, 
Bcil. the one moiety to the one and to his heirs, and the other 
moiety to the other nnd to his heirs, they are tenants in common '. 

Sect. 299. Also if a man seised of certain lands infeoff another 
of the moiety of the same land without any speech of assignment 
or limitation of the same moiety in seTeralty at the time of the 
feoffment, then the fenffee and feoffor shalt hold their parts of 
the l^nd in common. 

Lib. iii. c. i. sect, 241. Paremerg are of two sorts, to wit, 
parceners according to the course of the common law, and parce- 
ners According to the custom. Parcenera after the coarse of the 
common law are where a man or woman seised of certain lands 
nr tenements in fee simple or in tail hath no issue hot daughters 
and dicth, and the tenements descend to the issues, and the 
daughters enter into the lands or tenements so descended to 
them, then tbey are called parceners, and be but one heir to 
their ancestor. And they are called parceners because by the 
writ which is called hrtve de parliexpatimie faeifnda the law will 
constrain them that partition shull be made among tbem*. And 
if there be two danghters to whom the land descendeth, tlien 
they be called two parcei.ers, and if there be three daughters they 
be called thi'ee parceners, and four daughters four parceners, and 
so foHh. 

' Whether any particular gift creates a Joint i«nMicy or a tenancy in 
eommon la a quustion of construction. The general rule at common law 
wa-i in fdvnar of a joint tenancy, as is seen from the first instance in sei^ 
996. It might have tieen expected that that gift would have simplj 
crented a tenancy in oammon in foe simple. In order to crmte a tenancy 
in common it is necessary that there should be words which either 
expreaslf or bj necessary implication mean that the inheritances are to 
be several 1 as in the text, 'to the heirs of their tmo bodies begotten.' 
A gift however in these terms to a man and a woman capable of marrying 
each other would oteate a joint tenancy. In the later period of the law 
the rule has been different, and the inclination of the Court of Chancery 
waa to construe limitations as mneh as possible in favour of tenancy in 



* See aboTe, p. 976, n. 3. 
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Sect. 254. And note that none are culled parceners by the CHAP. V, 
c<:mnion law but femalee or the heirs of feniales vbich come to { ^ 11 ' 

lands or tenements by descent ; for if eisters pnrchaae lands or 

tenements, of this they are called joint tenants and act parceners. 

Sect. 265. Parceners by the cnstom are wheie a man seised in 
fee simple or in fee tail of lands or tenements which are of the 
tenure called gavelkind within the county of Kent hath issne 
divers sons and die, ench lands or tenements shall descend to all 
the sons by the custom, and they shall equally inherit and make 
partition by the custom, as females shall do, and a writ of partition 
lieth in this case as between females. But it behoveth in the 
deduction to make mention of the custom'. Also such custom 
is in other places of England, and also such custom is !n North 
Wales. 

§ 5. Creditor^ Sigklt. 

No branch of the law is of greater practical importance 
than that which relates to the rights which creditors gradu- 
ally acquired of having recourse to the land of their debtors 
for the payment of their debts. In the first place, the 
creditor might acquire rights over the debtor's land in con- 
sequence of a judicial proceeding either in the ordinary courts 
of common law, or under the extraordinary jurisdictions 
created by the Statute of Merchants, 13 Edward I, stat. 3, 
and the Statutum de Stapulis, 27 Edward III, stat. 3. c. 9. 
Secondly, a debtor might, without the intervention of any 
judicial proceedings, give the creditor the security of his land 
for a debt. 

(ij Beinediet bg Legal Proceif. 

After obtaining a judgment in his favour in an action at 
common law. the creditor was enabled by one of the provisions 
of the Statute of Westminster II (13 Edward I, c. 18) to 
choose whether to have execntion upon the goods of the 
debtor by the writ which is still called the writ otjleri facia* 
or to have a writ commanding the eheriff to ' deliver to him 
[all the chattels of the debtor saving only his oxen and beasts 

' 71i«t is, in pleading it m<ut be stited that the land u of the custom 
of gMvelkind. 
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CHAP. V. of his plough, and '] the ooe half of his land, until the debt 
i S ^i). \^ levied upon a reasonable price or extent.' This power of 
the creditor to seize and sell half the debtor's land is now ' 
extended to the whole. The writ by which this is effected 
has ever since the Statute of WeBtmineter II been called the 
writ of ele^i. 

The Statutes Merchant and Staple ' were designed to give 
creditors who were mercbante a speedier and more effectual 
mode of proceeding to recover debts than was afforded by the 
common law. The merchant creditor was empowered to 
summon his debtor before the 'Mayor of London or before 
some chief warden of a city or of another good town where 
the king shall appoint*,' and obtajn from him an acknow- 
ledgment or recognizance of the debt and of the day at which 
it would become due. This acknowledgment was then formally 
drawn up, and if the debt was not paid It might be enforced 
against the person and property of the debtor. As to the 
debtor's lands, ' the merchant shall have such s^ein of the 
lands and tenements delivered unto him or his aseigns that 
he may maintain a writ of novel disseisin if he be put out, 
and of rediBsetein also as of freehold, to hold to him and his 
assigns until the debt be paid •.' 

It should be observed that these remedies by elegit and 
statute merchant bound the lands from the date of the judg- 

' Tlia remedy by elegit against the goods of the debtor after having 
long been disused was revived in tSSo in consequence of the diaeovety 
that it afforded a more ample proleetion to the vreditor in .the case of 
the bsokroptcy of the debtor. By the Bankruptcy Act of iSSs the writ 
of elegit ii no longer to affeot good* ; and the words of the Statute of 
Westminster II quoted in the teit 'all' to 'and' are repealed (46 and 47 
Viot 0. 53. e. 169). 

' I and a Viot. 0. no. s. 11. 

' The Statute of Acton Burnell, de Hercatoribus, 11 Edward I, followed 
by 13 Edward J, itat. 3, and the Statutum de SUpulis, 97 Edwstd III, 
■tat a. 

' 13 Edward I, stat. 3. The jurisdiotiou given by 97 Edward III, 
stat. 3, is to be exeroised by the Uayor and Constables of tlie Staple. See 
for the places where the Staple is to be kept, ib. c. i. 

' 13 Edward I. 
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ment in the former case, and of the recognizance in the latter, cHAP. V. 
The creditor might pareue his remedy against the lands f^^'^- 
although they had come to the hands of the heir of the 
debtor, or of a purchaser. Thus by the above provision a 
new kind of interest iu lands was in effect created, and 
accordingly we read of tenancy by statute merchant, statute 
staple, and elegit ^. 

The interest of such a t«nant devolved at bis decease not 
upon his heir but upon his executors or administrators, and 
so tax partook of the nature of personalty. On the other 
hand, the estate had the characteristic of freehold that it had 
no fixed period of termination, and that the appropriate 
remedy in case of ouster was the assize of novel disseisin *. 

Besides the remedies available to the creditor against the 
debtor himself, the creditor might also in some cases take 
proceedings against the heir to whom the debtor's lands had 
descended. It appears that in early times the heir was hound 
to satisfy the debts of his ancestor out of the lands which 
descended to him, so far as the personalty was not sufficient 
for the purpose'. By the time of Edward I the liability of 
the heir for the debts of his ancestor seems to have been 
confined, except as regards debts due to the Crown, to those 
secured by deed (called specialty debts) in which the heir was 
expressly named *. For such debts an action at law has 
always been maintainable by the creditor against the heir. 
The liability of the heir in this respect was by a later statute 
extended to the devisee of the debtor **. But it was not till 



' See Coke upon Littleton, a8g b. 

* See above, Cb«p. II. i 9. 

' Qlanville, lib. rii c. 8 : 'Si Tero non Buffiolunt roe defunoti sd debit* 
penolvenda, tuDC quidem hAeres ipoe defectum ipsnm de bus tenetur 
■dimplera ; It« dice *i babuerlt aetatem haerea ipse.' See also Braoton, 
tiib. 

' See Biitton, 64 bi 'For we will that none be bound to pay the debt 
of hia ancestor, whoae heir be is, to naj other but 'to om, imleaa ho be 
thereto etpeoially bound by the deed or hia ancestor.' 

' 3 and 4 WUliatu and Harj, c 14. h. s, repealed b7 11 Geo. IV and 
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CHAP. V. 1807 tliat any mode was provided by which creditors could 
' '''' realise out of the lands o£ the dehtor in the hands of the heir 
or devisee their debts which were not secured by deed binding 
the heir or devisee. By 47 Geo. Ill, c 74, the fee simple 
estates of deceased traderg were rendered liable to tiie pay- 
ment of all debts, ' as well debts due on simple contract as on 
specialty ; ' and in 1833 (3 and 4 Will. IV, c. 104) the same 
rule was applied to the estates of all deceased persons, 
reserving however a priority to specialty creditors. This 
priority was abolished by 3a and 33 Viet. c. 46, The mode 
in which effect is given to the provisions of these statutes 
is by having the real estate of the deceased adminittered 
by the Chancery Division of the High Court in a suit 
instituted by a creditor, and the proceeds appUed to the 
payment, first of debts, and then of legacies'. 

(2) ilori^aget. 

The second class of creditors' rights above noticed exist 
when, without the intervention of any legal process, the 
debtor has voluntarily given his land as security for the 
debt. 

This practice is very ancient. Fledges of land are often 
mentioned in Domesday. In the time of Glanvill pledges of 
land were of two kinds, vivum radium and mortuum vof/iam. 
Where a rirwM vadium was created, the land was conveyed to 
the creditor to be held by him for a certain time, daring 
which the rent and profits went towards the discharge of 
the debt. In a iiiortnum vadium there was no such arrange- 
ment as to the proiits. The latter class of security was looked 
on as a species of usury, and, though not absolutely pro- 
hibited, rendered the creditor liable to the penalties of usury. 
It appears however that upon payment of the debt the 
debtor might recover the land just as in the case of a pledge 

I Will.IY, C.47, which giveaa more ei tended remedy agkiniit the devisee. 
As to • devise, «ee Chap. VIII. 
> See Witliama on Beal Property, pp. 956-939. 
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o£ a pereoDal chattel '. In the time of Littleton a mortgage CHAP. V, 
had become a speeiee of estate upon condition. The land ^ ^ (" - 
was conveyed, usually by feoffment, by the debtor to the 
creditor, subject to the condition that on repayment of the 
loan by a certain day the feoffor (the debtor) might re-enter. 
On the failore of the feoffor to perform the condition, the 
law refused to regard the fact that the real nature and intent 
of the transactioQ was that the land ehould be held by the 
feoffee merely an a security for a debt, and insisted on the 
enforcing of the rules relating to estates upon condition in all 
their strictness, holding that the estate was thereupon vested 
absolutely in the feoffee. 

In later times, when the jurisdiction of the Chancellor was 
firmly established, the rights and duties of mortgagor and 
mortgagee recognised by Equity became wholly different 
from those recognised by Law ". In form the transaction is 

' ' <)aHndaque res im mobiles ponanturin radiam^uttarriieettoncmeiita 
et redditUB. . . . Item qoandoque JuvadJatur res aliqua in mortuo vadio 
quandoque non. Hortuuiu vadium dioitnr illud cujua fructus vel redditus 
interim percepli in oullo se acquietant. . . . Cum vero res immobilis 
ponitur in radium Its quod inde facta fuerit wisina ipai creditori, at ad 
terminum, aut ila conTenit inter creditorem et debitorem quod ciitus et 
redditus interim ae acquiotent, aut sic quod in nullo se acqnieteut. 
Prima conventio justa eat et tenvt. Socunda injuata est et inhoneata, 
quae dicitur mortuum vadium, sed per curiam domini regis non pro- 
hll>etnr fieri, et tamen reputat earn pro specie uaurae. Unde si quia In 
tali radio decesserit, et post mortem ^'us hoe fuerit probatum, de rebus 
ojus aoa aliterdisponeturquam de rebus usurarii. . . . Notnndum tamen 
quod ei quo aliqnis solverit id quod debnit, vet solvere »e obtulit compe- 
tenter, si oreditor ulterius vadium penes se maliciose detinuerlt, debitor 
ipse ae inde curiae conquerens tale breve hsbebit : Rex vicecomiti salutem. 
Praecipe N. quod juste et sine dilatione reddat R. totam terram vol 
terram illam in ilia villa quam ei invadiavit pro centum mareis ad 
terminum qui praeteriit ut dicit, et denarioa auoa idem recipiat, vel 
quam Inde acquietavit ut dieit, et nisi fecerit aummone eum per bonoe,' 
Ac. Qlanvill, lib. i. oc. 6, 8, 9 ; and in liiL a6, an account is given of 
the ' recognitioD ' to ascertain whether land in dispute was held ' ut de 
foodo, an ut de radio.' 

* 'Equity' means the lavr administered bj the Court of Chanoerj 
before Nor. i, 1875, in hi for as auch laiv differed from the law adminis- 
tered in the Courts of Common Laiv. When on that date all the Courta 
w«r« amalgamated, the distinction between Equity and Law in the 
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CHAP. V. still at the present day a conveyance of the lands, subject 
i 6 (a)- j(j j^ condition for reentry, or more commonly to an agree- 
ment tor reconveyance by the mortgagee to the mortgagor, 
on payment of the debt on a certain day, and to a provieo 
that, until default in payment of the debt, the mortgagor 
is to remain in posseBsion *. So far as the legal estate, or 
interest at common law, is concerned, the ordinary rules 
governing conveyances of land apply ; no notice is taken 
of the object of the tiansactioii ; the mortgagor, who re- 
mains in posBession, is considered to have an interest in 
the nature of a term until default made in the payment of 
the debt; after default, the whole l^al property in the 
land passes irrevocably to the mortgagee, with all its in- 
cidents. For instance, a mortgagor, after default in pay- 
ment of the mortgage debt, cannot, except under the special 
powers created by the Conveyancing and Law of Property 
Act 1881 *, make a valid lease of the lands without the con- 
currence of the mortgagee. In Equity, however, the real 
nature of the transaction is regarded, and even after default 
is made, notwithstanding the terms of the instrument creating 
the mortgage, the mortgagee will be made to reconvey the 
land to the mortgagor on payment of debt, interest, and 
costs. The nght which remains in the mortgagor is called 
his equity of redempHon (right to redeem), and is in fact the 
ownership of the land subject to the mortgage debt^. 

Littleton's Tbmdbeb, lib. iii. c. g. sect. 33a. {Of Eatatei upon 
Condition.) Item, if a feoffmeut be made upon such condition that 
if the feoffor pay to the feoffee at a certain day forty poQuds of 

former sense of the terms came to an end, and the rules of Equitf when- 
erer they come into conflict with rales of Law are paramount and are 
adminiBtered alike by all Courts. 

■ Tlie Conrayanclng and Law of Property Act, lS8t, proTidea a 
Btatatory form of mortgage in which these conditions are included hy 
implication (44 and 45 Vict. c. 41. s. a6, aud Third Schedule). 

* By this Act, 44 and 45 Tict. c. 41. a. iS a mortgagor id possession may 
now without the cancuireDCe of the mortgagee make valid agrloultnral 
and mining leases subject to the conditions therein specified. 

' See furtberas to mortgages, Willi»nia on Raal Property, part It. chap. ii. 
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money, tlint then the feoffor may re-enter ; in this case the feoffee CHAP. V. 
is called tenant in mortgage, which is aa much to say in French as f E> \a). 
mart gage, and in Latin mortuum vadium. And it aeemeth that 
the cause why it is called mortgt^ is, for that it is doubtful 
whether the feoffor will pay at the day limited such sum or not: 
and if he doth not pay, then the land which is put in pledge upon 
condition for the payment of the money is taken from him for ever, 
and BO dead to him upon cooditioD. And if he doth pay the 
money, then the pledge is dead as to the tenant. 

Sect. 333. AIbo as a man may make a feoffment in fee in mort- 
gage, so a man may make a gift in tail in mortgage, and a lease 
for term of life, or for term of years in mortgage. Aud all such 
tenants are called tenants in mortgage according to the estates 
which they have in the land. 

Sect. 337. Also if a feoffment be made upon condition that if 
the feoffor pay a certiiin sum of money to the feoffee, then it shall 
he lawfnl to the feoffor and his heirs to enter; in this case if the 
feoffor die hefore the payment made, and the heir will tender to 
the feoffee the money, such tender is void, because the time within 
which this ought to be done is past. For when the condition ia, 
that if the feoffor pay the money to the feoffee, this is as much to 
say as if the feoffor during his life pay the money to the feoffee ; 
and when the feoffor dieth then the time of the tender is past. 
But otherwise it is where a day of payment is limited, and the 
feoffor die before the day, then may the heir tender ths money «8 
is aforesaid, for that the time of the tender was not pust by the 
death of the feoffor. Also it seemeth that io such case, where 
the feoffor dieth before the day of payment, if the executors of the 
feoffor tender the money to the feoffee at the day of payment, this 
tender is good enough ; and if the feoffee refuse it, the heirs of the 
feoffor may enter. And the reuson is for that the executors repre- 
sent tlie person of their testator. 

Sect. 339. Also if the feofTee in mortgage before the day of 
payment which should be made to him makes bis executors and 
die, and his heir entereth into the land as he ought, it seemeth in 
this case that the feoffor ought to pay the money at the day 
appointed to the executors, and not to the heir of the feoffee, 
because the money at the beginning trenched to the feoffee in 
manner as a duty, andr it shall he intended that the estate was 
made by reason of the lending of the mouey by the feoffee, or for 
some other duty ; and therefore the payment shall not he made to 
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(.:jIAF. V. the heir as it aeemeth, but the worda of tlie couditioii may be aach 
i 8- M the paymcLt ahall be made to the heir. As if the condition 
were that if the feoffor pay to tlie feoffee or to his Loirs such a earn 
at sucli a day, there after the death of tlie feoffee if be dietb before 
the day limited, the payment ought to be made to the heir at the 
day appointed '. 

§ 6. Cojii/hohl Tenure. 

It faaa been already aeen that, at the time of Domeeday, 
besides the lileri iomine* there was oommooly a large class 
of perGona of an inferior status, residing within the limits of 
the manor and bound as a general rule to render services 
upon the domain lands of the lord*. The various names 
which prevailed at the time of Domesday and earlier cease 
to be recognised, and we hear only of villmi. villeins. 

When a villein was attached to a particular manor, it followed 
'.,' a a matter of course that be had a permanent habitation, 
' and the means of supporting himself and his fomily by the 
occupation of a plot of ground. This must have been the 
practice lon^ before the Conquest, and was continued when 
the customary law of land was modified by the changes 
wrought by the Norman rule. When the judicial institutions 
of the country took the form in which they appear in the 
reign of Henry II, there was no forum in which the villein 
could asscit hb right to his land, at all events as against 
the lord. The courts baron of the manors were only for the 
freeholders of the manor, and the Curia lUgis was in one 
point of view but the snpreme court baron of the nation, 
and only took cognizance of freehold rights. The villein 
had no locus standi in either. At the same time, as has 
been pointed out in the third chapter, it became the practice 
to regard not so much the status of the villein, as the nature 
of his interest in land arising from the character of the 

' Littleton proceeds (sectB. 340-343^ to consider where the debt is to be 
paid or tendered. He i^commends the fcoffbr to fli some definite place in 
the iDBtrument creating the mortgage, othemise the fauffor will be bound 
to eeek the feoffee if he be aitjwhere within the realm of England. 

' See above, Chap. I. pp. 50-5^ and Chap. IIL $ 13. 
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seirices rendered to the lord, and thus freemen came to hold chap. v. 
Und ' in villena^,' and were little or no better off aa to le^al ' ^■ 
rights than the bom villeins. The only legal protection, 
which either the villein or the freeman holding in villenage 
Beems to have had against the lord in Bracton's time, was 
where the lord entered into a covenant with the tenant in 
villenage '. 

The lawyers described the position of the tonant in viUen^e 
by the expression that he held his land at the will of the lord *. 
But, as a matter of fact, the customs and practices which 
prevailed in the various manors tended to protoct and per- 
petuate the interests of this class of tenants. Custom fixed 
the rights of the lord, the amount of service to be rendered to 
him, the heriots upon the death of the tonant, the fine on the 
admittance of a new tenant, the mode of succession and 
devolution of the lands to the tenant's eldest or youngest eon 
or to all the sons alike, and so forth. These customs, though 
the institutions of the country afforded no means of enforcing 
them as againat the lord" by Judicial action, were deeply 
rooted in the habits of the people, and in all probability the 
lord who ventured to set them aside and deprive the villein of 
his customary rights must have been exceptionally grasping 
and defiant of public opinion. Thus it is that throughout 
the period extending from Bracton to Edward IV we hear 
this class of tenants spoken of as if they had a recognised and 
legally protected interest in lands. SirE. Coke^ points out 
that 'in H. V. 11 they be called copiholdeis, in 14 H. lY. 34 
tenant per le tmye, and in 42 E. III. 25' tenant ^wr role 

I See Bbore, Chap. III. i 13. 

* ' For it ll no more to any, " I hold tlie teDemenls in villenage of the 
Dean " kc., than to atj, " I hold the tenements at the will of the Dean " 
fto. ; ' i. e. both are modes of describing the nature of the holding, not the 
statas of the holder. Year Book, ao Edw. I, p. 40. 

* It appears that as against a wroug'doer other than the lord the 
Tilldn might sue hy petition in the manor court. See Littleton, sect. '76, 

' Coke upon Littleton, 58 a. 

* 'A Prior bringi a suit of trespass against one J. for breaking his aloM 
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CHAP. V. tolonqtte le volunt le teignior, and in statute of 4 E, I, called 
* Extenta Manerii, they are called cuttufnarii te%enie> '.' 

It api^eara that the tenants in villena^ were present at 
the manorial courts, not on a level with the freeholdera or 
free suitors to the coart, — who were the parea curiae, the 
judges of the court, by whose equal voice all matters were 
decided, — bat in an inferior position. The costomary heir 
would appear at the court and humbly request admittance 
to the land of his deceased father on payment of the cus- 
tomary dues; the tenant who had sold his holding in 
villenage would appear tmd surrender his land to the lord 
OF his steward, and the purchaser would request admittance. 
These and similar transactions are recorded on the rolls of the 
coort. The rolls of the court therefore contain the evideDoe 
of the customs of the manor, the authorised copy of the enlry 
on the rolls of the court delivered to tiie tenant in his muni- 
ment of title, and gives him his name of ' copyholder.* 

Thus in dealing with this class of tenanU the court baron 
assumed a new form, which comes to be diBtinguished from 
the original court baron, and to be called the Customary 
Court Baron or Customary Court. The freeholders are not, 
genranlly spealnng, suitors at the Customary Court, except 
perhaps when questions arise upon the customs of the manors 
affecting their interests'. The functions of the court are 
administrative rather than judicial. The copyholders or 
' homage ' are not pare* curiae. Their principal function is to 
make presentments upon matters concerning their interests 

and carrfiug away bis goods, to wit, com, and the defendant pleaded 
that the land wiu hia frank-tenement, and they were at Issue; and it was 
found by verdict that the aaid 1. held the land of the Prior by copy of 
court roll at the will of the Prior ; for that it waa villein-land (oiefe- 
terre) ; and for that J. would not perform the Berricca for the land, the 
Prior seized it,' Ju;. 

■ See aboTe, Chap. IT. % i. 

* See Baoon'a Abridgment, Court Baron. Site, on the question of the 
historical reality of the distinction between the Court Baron and 
the Customary Court, Maitland's Introduction to ToL II of the Seldeu 
Society's Publications, p. Ixit. 
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and the euBtoms of the manor. Their powers vary accoid- CHAF. V. 
rag to the cnstoms of different manors. In some there is 2_ 
a custom for the lord to encHoee, or to grant portions of the 
waste to hold as copyhold, wiUi the aasent of tlie homage, 
which is usually expressed by a sworn jmy of copyholders. 
The lord, or more commonly the steward, presides over the 
court; it is his daty to receive and record the presentments 
of the homage. 

Gradually the iutereet of the copyholder came to be recog- 
nised by the r^pEilar trtbunals. The great step seems to 
hare been the recognition of the right of the tenant in 
villeni^ to maintain an action of trespass against his lord y 
Thus incidentally and gradually the courts of common law 
cane to recc^nise and enforce the customs which had grown 
ap in different manors ; for example, the custom of allowing 
the eldest son to succeed bis father in his holding, or of 
admitting as tenant the person to whom the previous holder 
bad sold his rights. As the character of the rights depended 
upon the cnstoms proved to prevail in the different manors, 
the rights of copyholders varied accordingly. We find 
various customs as to the rules of descent, duration of 
interest, modes of alienation, extent of power of user and 
otherwise, prevailing in different manors, the customs of 
each manor constituting the law prevailing therein, Except 
where altered by special custom, copyholds, as to dara- 
tion of interest, time of enjoyment, mode of descent, joint 
tenancy and tenancy in common, in general resemble fre^old 
interests. 

Copyhold tenure presents in the main the same character- 
istics at the present day. Land held by copyhold tenure is 
always parcel of, and included in, a manor. The lord of the 

■ It was held Id a case reported in the Year Book, 7 Edward IV, p. 19. 
thai this waa the appropriate remedy, and not a writ of nibpoena, 1. e. an 
application to the joriadiction of the chancellor. It would appear ftom 
this case and the passage in Littleton (aeot. 77, see below), that at this 
time various attempts weie made to secure legal protection tor the intereot 
of the copyholder. 

TJ 2 
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CHAP, V. manor haa the freehold, the eopyholder holds ' at the will 
' ' of the lord accoidiDg to the coBtom of the manor.' The 
evidence of the nature and extent of his rights is to be 
looked for, primarily, in the court rolls of the manor. To 
these reference is made for ascertaiuing the various dues 
(fines, heriots*, quit rants*, and the like) which the copy- 
holder must render to the lord. Here also b fotmd the 
evidence of the mode of descent, mode of alienation, rights 
of the surviving husband or widow of the tenant', righU of 
the copyholder to common on the wastes of the manor *, and 
BO forth. For the lord being the freeholder, his right£ of 
ownership remain untouched, except so far as they are 
limited by the copyholder's rights which have supervened. 
But inasmuch as the most important of the rights of owner- 
ship, the right of exclusion, is vested in the copyholder, 
a curious conflict sometimes arises. In some manors tlie 
copyholder may not cut timber or open mines, for these are 
rights belonging to the lord ; but the lord cannot come upon 
the land to exercise them ". 

■ See >8 to heriots, Weatern v. B«iley, Law Reportti (897, 1 Queen's 
Bench, p. 86. 

■ ' guieli redilm because thereby tbe tenHnt goes quit and free of all 
other Hervices.' Blackstone, ii. 43. 

* The right of the widow of the copyhold tenant is called Jreobmch. It 
resemblea in most points dower of freeholds, except that oaunlly it only 
attaches to the copyholds which the husband has at the time of hia 
deoeaae, Williams on Real Property, p. 457. 

' The rights of common enjoyed by the copyholders are similar to those 
annexed to freehold tenements, and differ only in the title on which tboy 
T«Bt. While the freeholder can only claim common appurtenant to hia 
freehold by TJrtua of a grunt or by prescription, the copyholder's right 
reata on the custom of the manor. In order to establish such cuatomary 
right of common, the copyholder must adduce evidence of the general 
practice prevailing in the manor, and is not limited to prove that the 
right has been attached by grant or prescription to his own partieular 

' There is a species of tenure prevailing, etrpeoially in the north of 
England, called customary freehold. It has bean much discussed whether 
a customary tenant, who is said to bold by copy of coutt roll hut not at 
the will of the lord, is properly a freeholder — whether, in other words, 
the beehold is in the lord, or in the tenant. The better opiuiou appears 
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The copyholder has the free right of alienation, bnt the CHA.P. v. 
mode of alienation preeerres coriouBly the history of the * ' 
interest. The copyholder first surrenders the land to the 
lord, and the lord then admits (and may be compelled to 
admit) the nominee of the copyholder apoB payment of the 
acenstomed fine, if any ^. 

In some manors there is a custom to entail lands, in others 
no such cnstom exists. If tiiere is no sach costom, an estate 
of copyhold given to a man and the heirs of his body will 
create a fee simple conditional, and, like an estate in fee 
simple Gonditional in freeholds before De Penis, may be 
alienated on the happening of the condition ^ Copyholds 
not being affected by the statute De Donis, the power of 
creating estates tul in copyhold lands must rest on a custom 
to entaiL In like manner the power of barring the eataSl 
formerly depended on custom, and was effected either by 
a costomary recovery or preconcerted forf^tnre and regrant, 
or in some cases by a simple surrender'. Since the Act 
for the Abolition of Fines and Recoveries (5 and 4 Will. IV, 
c. 74) an estate tul in copyholds can be barred by a simple 
surrender with the concurrence of the protector where there 
is one. 

The change in the position of the copyholder is thus 
summed up by Sir Edward Coke*: 'For, as I conjecture, 
in the Saxons' time, sure I am in the Normans' time, these 

to be tlut, generally speaking, tlie freehold is in the lord, though it may 
be in same oMee in the tenant ; and whether this it soor not Uaqnestion 
of ^t to be ascertained by evidence u to the nature and extent of the 
right* poeseiaed by the tenant. See above, p. 155, n. i, WilliamB on Besl 
Property, pp. 408-430^ and Pollock and KaitUnd, Hist: of Sag. Law, i. 
pp. 377-389- 

> Formerly the proper remedy when admittHDoe was refused wae by 
application to tlie ohanoellor. See Spence, Equitable Jurisdiction, L 
p. 64BL The nsual eourse in modem time* has beao to obtain a mandamui 
from a court of law. 

* See above. Chap. IV. { 3, and Doe d, Spenoer v. Clark, 5 Bamewall 
and Alderaon's Deports, p. 458. 

■ See William* on Real Property, p. 435. 

' Compleat Copyholder, lects. 8, 9. 
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CHAP. V. oopybolderB were so far subject to the lord's will, that the 
* ^' lorda npon the least occaeion (Bometinies without any coloar 
of reason, only upon discontentment and malice, sometimes 
again upon some sudden fantostick homonr, only to make 
evident to the world the height of their power and authority), 
would expel out of house and home their poor copyholders, 
leaving them belpleae and remediless by any course of ikw, 
and driving them to sue by way of petition. Bat now copy- 
holders stand upon a sure ground ; now they weigh not their 
lord's displeasore, they shake not at every sudden blast of 
wind, they eat, drink, and sleep securely; only having a 
special care of the main chance, to perform carefully what 
duties and services soever their tenure doth exact, and custom 
doth require : then let lord frown, the copyholder cares not, 
knowing himself safe, and not witfain any danger. For if the 
lord's anger grow to espulsion, the law hath provided several 
weapons of remedy ; for it is at his election either to sue a sub- 
j)oma ', or an action of trespass against the lord. Time has 
dealt very favourably with copyholders in divers respects.* 

It might have been expected that so anomalons a class of 
rights as that which constitutes copyhold tenure would before 
the present time have been assimilated to the other forms of 
property in land. This however has not been done. Copy- 
holds might at any period have been enfranchised (or con- 
verted into freeholds) by the conveyuice of the freehold by 
t4ie lord to the copyholder, or extingnished by surrender 
of the copyhold by the tenant to the lord. Various Acts^ 
have in recent times created facilities for this process by 
providing nteans for the assessment and commutation of 
the lord's rights and otherwise ; and at the present day 
either lord or copyholder may compel enfranchisement by 
taking the proper steps through the action of the Board of 
Agricalture '. 

' This is the technical expressioD for proceedings in Chanceiy. See 
Chap.VL 

* Now ooaBolidHted b7 57 and 58 Vict, c 46. 

' 5a and 53 Viot, c. 30. 
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Where copyholds have not been eoFruichised (and there CHAF.v. 
18 Btill a targe though gradually decreasing amount of land ^^ 
subject to copyhold tenure) the rights are still regulated 
entirely by castom. And inaamoch as the characteristics 
of this form of property depend entirely upon custom, ihey 
must have prevailed from a time whereof the memory of 
man runneth not to the contrary. In practice this means 
that the customary usages should be shown to have existed 
as tai back as available evidence goes, from which the \egtX 
inference arises that they have existed from time immemorial, 
that is, ever since the first year of Richard I *. 

Littleton, c. ix. sect. 73. {Teiumt by Copy) Tenant by copy 
of court roll is as if a man be seised of a manor within which 
manor there is a custom, which hath been used time out of mind 
of man, thai certain tenants within the same manor have used to 
have lands and tecemeutB, to hold to them and their Iieirs in fee 
simple, or fee tail, or for term of life, at the will of the lord 
according to the cnsloni of the same manor. 

Sect. 74. And such a tenant may not alien his land by deed, 
for then the lord may enter ae into a thing forfeited onto him. 
Bat if he will alien his land to another, it behoveth him after the 
custom to surrender the tenements in court into the hands of the 
lord, to the use ' of him that shall have the estate, in this form, or 
to this effect : — A. of B. cometh into this court and Enrrendereth 
in the same court a mease into the hands of the lord to the use of 
C. of D. and his heirs or the heirs isBning of his body, or for term 
of life, &c. And upou that cometh the aforeeaid C. of D. and 

' This d*t« teems to have become flzed u giving a deSnite meaning to 
the expreHBioa 'time whereof Ac, in oonsequeuoe of ita haring been 
fixed bj the Statute of WcBtminster I (3 Edw. I, cap. 39} m the period of 
limitation in the case of a writ of right. Evidence therefore which shows 
that the custom alleged co-atd not ha*e prevailed in the time of 
Richard I has been held sulBcient to show that the custom is not a legal 
one (see Biyant t. Foot, I^w Reports, 3 Queen's Bench, 497). This 
prindple however, notwithstanding the requirements of logic, must not 
be applied to copyholds; since,BS has been seen, it cannot be maintained 
as an historical &ict that oopyhold estates existed at that time. 

* It should be observed that a surrender to the (ua of the slienee has 
nothing to do with the uses of land discussed IkiIow in Chaps- TL 
HQd VIL 
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CHAP. V. taketh of the lord in the sune court the aforesaiid mease ', Ac. To 
i 6. hare and to bold to him and to his heirs, (tr to him and to his 
''~~ heirs issoing of his body, or to him for term of life at the lord's 
will, after the cnstom of the manor, to do and yield therefore the 
rents, services, and cnstotns thereof before due and aocnstomed, 
and giveth the lord for a fine Ac, and maketh nnto the lord his 
fealty'. 

Sect. }g. And these tenants are called tenants by copy of court 
roll ; becaose they have no other evidence concerning their tene- 
ments, hut only the copies of oourt rolls.. 

Sect. }ti. And such tenants shall neither implead, nor be im- 
pleaded for their tenements by the king's vrit. Bnt if they will 
implead others for their tenements, they shall have a plaint 
entered in the lord'e court in this form or to this effect : A. of R 
complains against C. of D. of a plea of land, viz. of one messuage, 
forty acres of land, four acres of meisdow, ftc, with the appur- 
tenances, and makes prot«»tittion to follow this complaint in the 
nature of the king's writ of assize of mort d'ancestor at the 
common law, or of an aesize of novel disseisin, or formedoa in the 
descender at the common law, or in the nature of any other 
writ, Ac* 

' And the lord i* bonnd to adinit the sarrenderBe. 

' The law still requires surrender by t&e tenant and admittance by the 
lord or his steward either In or out of the Cnstomary Court or assemblage 
of copyholden. No oopyholder however need be present at a Coatomaiy 
Court. If the surrender be made out of court it was formerly necesiary 
that the tranaaotioD should be mentioned or pi'esented at the next 
court This is no longer the esse, an entry on the eourt rolls being 
sufficient. Admittanoe may now take place oat of the manor and with- 
out holding a court (57 and 58 Tict. c. 46. s. 84). Formerly, when 
copyholds were devised, a previous eurrender by the copy holder to the 
use of his will was nooesssry. This is ao no longer (55 Oeo. Ill, e. 19a. 
a 1] ; nor is it Decesaary, as foimerly, that the devisee should bring the 
will into the Customary Court and claim admittance ; now a delivery of 
a copy of the will to the lord or his stewurd is sufficient. 

' The Bctiou of ejectment was as applicable to the recovery of the poa* 
session of copyholds as of freeholds, and took the place of the remedy 
here described. The same fictions were applied to the one aa to the 
other— a fiotitioua lease to a Sotitioua plaintiff by the person who was the 
real claimant, fictitious entry and fictitious ouster by a fictitioua wrong- 
doer, and permission to the real defendant to defend on the terms of hia 
admitting the truth of the above flctiona. See above. Chap. Ill, } 17, 
and Blackstone, iii. pp. 3oo-ao6, 
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Sect. 77. And although that some such t«iiaDtB hare an in- CHAP. V. 
heritance according to the cOBtom of the manor, yet they have but I fl- 
an estate but at the will of the lord according to the coarse of the 

commoa law. For it is said, that if the lord do oust them, they 
have no other remedy but to ene to their lords by petition ; for if 
they should have any other remedy they should not be said to be 
tenants at will of the lord according to tlie custom of the manor. 
But the lord cannot break the custom which is reasonable in these 

Bnt Brian, chief justice, said, that his opinion hath always been, 
and ever shall be, that if such tenant by custom paying his services 
be ejected by the lord he thall bare an action of trespass agaimt 
him'. And so was the opinion of Danby, chief justice, in 7 Ed. ^\ 
For he saith, that tenant by the custom is as well inheritor to have 
his land according to the custom as he which hath a freehold at the 
a law. 

' Year Book, ai Edw. IV, 80. 
■ Ibid., 7 Ed. IV, 18. 
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APPENDIX TO PABT I 

§ I. Place i^the Law of Seal Tnyperfy in the English System. 

(i)* In the preceding chapters the growth of the Common 
Law relating to land has been traced to the point at which 
it may be said that it has attained to its full development. 
The changes in the law of land which remain to be noticed 
are mainly dne to the operation of Equity and Statute Law, 
working upon, and professing to leave unaltered to a great 
extent, the basis of the Common Law. At this point there- 
fore it will be convenient to present in a tabular form a 
summary of the principal heads of arrangement or claasiJica- 
tion under which it appears that English private law may 
moet appropriately be divided, with a view to show the place 
occupied in the English system by the law of land. By 
private law is meant that branch of the law which deals with 
the rights and duties ' of persons considered in their private 
or individual capacity, as opposed to the rights and duties 
which are possessed by and incumbent on persons or bodies 
of persons considered as filling public, i.e. political or con- 
stitutional positions or offices, or which have relation to the 
whole political community, or to its magistrates and officers. 
\}r>ABr private law, for example, are placed the class of rights 
and duties relating to property over things, or arising from 

* The numeral! relate ta the tuioub membera of the aluaiBcation 
shown below, T«ble L 

' For an analyeia of tlie ideea utTolved in the words 'r^ht' end 'dut; ' 
see Austin, JuriBprtideDce, especiallj leota. zii, ziv, zvi, sviL 
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contracts or civil injoriee ; under publu: law the righte and 
duties of the kiug, parliflment, judges, and criminal law *. 

(2) The rights and their correspoadiug duties which form 
the matter of English private law are Erst to be divided 
into two great classes, differing from each other in respect 
of the persons on whom tie duties, which correlate to the 
right, are incumbent. A person may have a right the 
eesenoe of which consists in the fact that all other persons 
whatsoever are under a duty corresponding to the right; or 
he may have a right the essence of which consists in Uie 
fact that the corresponding duty is incumbent on some one 
or more determinate person or persons. An example of the 
first class of rights is the right of property which a person 
has in or over a piece o£ land or a heid of cattle. All other 
persons whatsoever are bound to abstain from acts injurious 
to his power of dealing as he pleases with his own. In other 
words, he may enjoy, use, and, if he pleases, if the thing 
ia perishable, use up, the thing which is the subject * of the 
right, subject only to certain general limitations, and also 
to certain special limitations prevailing in particular cases, 
where his rights are limited by conflicting rights possessed 

' Mr. AuatiD objects t« the clBasiflcation of Uw u public law and 
privftt« law. See Anatin, Jurisprudeoce, i. pp. 69, 70 ; iL leot. zliT. The 
dUtinotloD however la oonTenieat, is generally recogniaed b; ccntinental 
jurists, and appean to rest on a nindamental distinctloo in the nature ^ 
the rights oonatitnting the two cla noc a. See Professor Holland, Elements 
of JurisprudeDCfl, pp. 78-Sa. 

* I'follow Austin in speaking of that over which the right is exercised, 
uaually but not always a Oting (1. e. a permanent external object, not a 
person, see lect. xiii), as the tuhject of the right. This seems more in 
accordance with the ordinary use of language than to apply the word 
'subject,' as is usual with Qerinan jurists, to the jwram possessing the 
right. See Austin, ii. p. '736. Bometimes a peraon may be the naigict of 
a right, e.g. the master has a right over the servant which entitles him to 
legal remedies against any one who wrongfully deprives him of the 
services of the servant ) sometimea the right in rem cannot be said to have 
any subject properly so called at all, e.g. the right to personal security, 
or to a good name and reputation. See Austin, i. p. 48. Professor 
Holland styles the person poaaessing the right ' the person of inherence,' 
and that over which the rig^t is exercised the 'object' of a right. 
Juriaprudenoe, p. 63. 
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by other persons over the same subject'. Rights of this 
class have received the name of rights in rem, an expression 
which meanSj not rights over things, but rights available 
againti all the teorld, i.e. whera a duty is incumbent on all 
persons whatsoever to abstain from acts injurious to the 
right". 

(3) Opposed to rights in rem, or rights available against 
all the world, is the other great class of rights, namely rights 
which are available only against some particular or deter- 
minate person or persons. These are called rights in pertonam, 
which is an abridged expression tor rights in perionam, eertam 
or determiaatam. The principal, though not in our law the 
only, sources of these rights are oontraett and injuriei^. 
When one person has entered into a contract with another, 
as, for instance, when he is bound by a promise to pay money, 
to dehver goods on a certain day, not to 'carry on a trade 
within a given area, a legal tie is created as between these 
two parties, the one has a right against the other, the one 

■ 3ee above, Chkp. III. { 18. 

* The expression jua in rem, or jui in rt, U not found in the classicml 
juriBts. The expreeaion '<n rem' is however used b; them in opposition to 
■ in ptrtoHam.' 'En eSet l'«lpreMion In rem d^igne oommuniment dsns 
la langue du droit romain, une disposition gfndrale, sans acoeptiou de 
personne : et I'expreuion in pmonam d^igne une disposition appliqu6e 
sp^oialemeut li nne personne driterminte.' Ortolan, Justinien, iiL { igs^ 
See, as to actiones fn rnn and n> yerwnam, above, p. 71, a. a. In our own 
law a Judgment which is available in evidenoe against all the world ia 
called a judgment in run. See Austin, ii. p. 990 ; and on the general dis- 
tinction bet;ween rights i» rem and rights in fMrwmom, I. pp. 4^ 380-389 ; 
Holland, Jurisprudenoe, p. ga and Chape. XI, XIL 

' Tliis points to the distinction between what are sailed b; Austin 
primary and ucondarT) or mmelioning righta (see i. p. 45, and ii. leot. ilvj ; 
■nd b; ProfeBSor Holland anltadent and ratudial (Jnrisprudenae, p. 93 and 
Cbap. XIII). The latter are those which arise from injuries or violations 
of primary rights. The fonner olaw are those which do not arise from 
Injuries, but are created by the appropriate mode or title provided by law. 
Using * injury ' in a large sense, the rights eoustituting the second class 
■ribe from violations of rights in rnu, or lorU, and also from violations of 
rights in jwrMnam, or breaches of contract or trust. It will be seen that 
all rights in nm and some rights iniwwniun ore primary, while all secondary 
ri|^t« are righta in pemnoM. 
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is under a datj towards tbe other, and no third party or 
stomger to the contract ehares either ia the li^t or in the 
duty. So when any right, whether in reM or m personam, 
IB violated, a new right iw perionam arises. If my right of 
ezcloding all persons from my house or field is violated 
hy a trespasser, a new right aa against that individual tres- 
pASBer accrues to me, namely a right to adopt the appropriate 
remedy provided by the law. So when a person is bound 
by contract to deliver goods on a future day, or not to carry 
on a trade within a given area, the breach of the contract 
gives rise in each case to new and distinct rights, rights 
to pursue the proper legal remedy against the wrong-doer. 
It will be seen at once that rights ■'■ perionam comprise 
some of the most important branches of the law, but they 
are here mentioned only to be excluded, since it is clearly 
not Duder that head that the law relating to land will be 
found. 

(4) The law dealing with rights in rem may be called — 
using the term 'property' in a large sense — the law of 
property, or the law dealing with property-rights. The word 
' property ' ia used in so many senses ' as to he nearly useless 
for juristic purposes. One of its best known applications is 
where it is applied to any collection of rights tu rem, as 
distinct from rights is perionam,. The Roman lawyers marked 
the difference between the two branches of law by the words 
dominium and oUigationet. If the word ' property ' were not 
BO ambiguous, one might venture to suggest that the ' law 
of property,' or ' of property-rights,' should be substituted for 
the obscure expression rigktt in rem. 

(5) Rights in rem may be subdivided into two great classes 
in respect of their tul^ectt. By the tulject of a right is 
meant the thing, if any, over which the right is exercised *, 
My house, horse, or wateh is the subject of my right of 
property. There are however some rights im rem which 

> See the principal of these enniuerated, Austin, ii. pp. Si^-Saa 
' See above, p. 300, n, a. 
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cannot properly be said to liave any subjects, or to be exercised 
over any d^nite things. These will be noticed presently. 

(6) The great distinction next to be mentioned between 
two classes of rights in rem, differing in respect of their 
Eubjectfl, is peculiar to English law and the syatemB derived 
from it. In Roman law and the systems to which it has 
given rise there is no such fundamental distinction between 
the law relating to land and the law relating to things 
movable, as to necessitate a separate treatment for each 
branch. It is otherwise in English law, and the outline of 
its history which has been given in the preceding chapters 
will account for this characteristic of our system. 

The distinction therefore under consideration is between 
rights in rem, which have for their subject things real, that 
is to say, thiogs immovable — in other words, land and all 
that is permanently affixed thereto ^ ; and rights in rem, 
which have for their subject things personal or movable'. 
Speaking generally, though not with entire accuracy, the 
former class of rights constitutes the matter of the law of 
'real property,' the latter the matter of the Uw of 'personal 
property.' There is however one important class of rights 
over land, as has already been seen, which belongs to the 
category of personal property *. 

(7) There is further a miscellaneous class of rights t« rem 
which cannot be said to be r^hts over land, or indeed to 
have any subjects at all, but which possess some character- 
istics common to rights over land*. For instance, such of 
them as are descendible, devolve not, as is the case with 

' Whether or not a thing can be said to be pormanentlf afflied to land 
ie a freqtient suttject of litigation, and there is a mnltitude of cams 
deciding in particular instanoes whether things are or are not 'flx- 
turea,' ind whetber thej are therefore to be treated im personal or as real 
property, See the term 'Biturea' explained in the case of Hallen v. 
Konder, i Crotnpton Ueeson and Itos«o«*B Reports, p. 376. 

' See Blackstone, iL oh. a. 

■ See above, Chap. T. { i. 

* See Blackstone, 11. oh. 3 ; and see Coke's note on the word ' tenements ' 
in the Stat. West. II, Coke upon Littleton, 19 b ; above, p. 336, n. 3. 
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personal property, to execatore or administratorB (see 8), bat 
to heirs. These rights therefore are usually treated along 
with rights over land. Amongst the principal of this class 
of rights are advowtoiu — advoeaiionet, or the right of pre* 
seatatioQ to an ecclesiastical beaefice ' ; and,^ni;^MM — where 
' a royal privil^e or biaoch of the king's pren^ative is sub- 
sisting in the hands of a subject^.' For example, the rights 
to have ' waifa, wrecks, estnys, treasare-trove, royal fish, for- 
feitures, and deodands ^ ' are franchises, which most rest on 
royal grant, or prescription which presupposes a grant. To 
this class too belong dignitiex, such as a peerage, which ia 
the subject of grant by patent conferring the title with 
limitations similar to the limitatious in an ordinary convey- 
ance of land. Peerages may also be created by writ or 
royal summons to attend the house of peers; this, if acted 
upon, invests the person summoned with a dignity descendible 
to his heirs*. Another instance of the class of rights in 
question is found in office* which are now seldom hereditarj'. 
An office tenable for life, such as a collie fellowship, is 
considered a frediold interest. The class of rights under 
consideration is by Blacketone and others included under the 
class of ineorjMveal Aerediiamentt, together with another class 
which may be more conveniently referred to a different head. 
I have therefore marked them as Incorporeal Aerediiamenit A. 

(8) Rights over thinge movable, and rights which, though 
not over things movable or indeed over things at all, are 
yet claseed with such rights, inasmuch as they are rights in 
rem *, and, where they are descendible, devolve on executors 
or administrators (for example, patent rights, copyrights), lie 
beyond the scope of the present treatise. 

(9) Having now pointed out briefly the place in the Eng- 
lish system occupied by rights ia rem, we pass to the im- 

' See •bove, p. 315, n. 3. * See Blkckttone, ii. p- 37. 

* See for the explaDation of tht>«e terms, and the roTal prerogKtiTS ia 
rc^krd to thom, Blaekatone, i. oh. 8. 
' See Blaokstone, L p. 400. * See Anstia, i. p. 4aa 
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mediate subject of the present treatise. At the head of his 
classification of rights over land Blackstone places the dis- 
tinction between corporeal and incorporeal kereditamenW: 
Unsatisfactory as this tumienclature is, it points to a funda- 
mental distinction between two classes o£ rights in rem which 
it is convenient to take at the outset of a systematic dis- 
cuBsioQ of l^e law of land. The distinction is between rights 
over land which entitle their possessor to speak of the thing 
as his own, and rights over land which is in ordinary lan- 
guage the property <A another. It will be sufficient to style 
the former righU of ovmertAip, the latter ri^Alt in aiieno loio. 

The word 'ownership' is here used as applicable to that 
class of rights which entitle the person having them to speak 
of the subject of the rights as his own. The great character- 
istic of these rights, according to Mr. Austin, is that the 
person having them may put the thing which is the subject 
of the right to uses which, though not unlimited (for no 
rights of user are wholly unlimited), are yet indefinite'. 
Generally speaking, and within limitations more or less wide, 
tenant in fee, tenant for life, tenant for years ' can use the 
thing which is the subject of the right as he pleases — can do 
what he will with his own. 

(10) Opposite to these rights of indefinite user is the class 
of rights the veiy essence of which consists in the ^t that 
the person having the right can only put the land which 

' Book ii. ch. a. It should be remembered that Blackatone in hisolaad- 
flcation of tights followed t« a great extent the masterly ' Analysis of the 
Law ' of Sir Matthew Hale. 

' See Austin, leet. xlrii, xlviii ; ' Por the preeeat I mean by property or 
dominion every right in and over a thing, which ia indeBnite in user, as 
distingniahed from ternlm.' ii. p. Sai ; and see Holland, JnrispTUdence, 
p. 13a. 

* I do not forget that in common parlance we diBtinguish between 
tenant for years and the freeholder by saying that the former has the 
poeaeuion or occupation of the land, and that the latter only ia the owner. 
Bat it Is impoMible to attempt to invest any word in eommon use with a 
technical meaning withoat running eonnter in aome Imtances to popular 
naage. At all events a tenant-farmer talka of ' my farm ' and has the 
esclnaive right of pouesaion. 
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is the mbject of it to uses of a strictly defined and limited 
character'. A person who has a right of way over his 
ndghbonz's land can only oae the land for the purpose of 
crossing it on foot or with horses or cattle, according to the 
nature of the right, which depends on the terms of the 
or^nal grant by which it has been created, or on the ex- 
tent to which tiie nser has, as a matter of fact, been ^ijoyed 
for the time rec|nired by law to create the right. The rights 
which the creditor has nnder certain circumstances over his 
debtor's land may also be referred to the class of rights in 
alieno $olo. 

(ii) These rights t* alieiio moIo comprise a large portion 
of the rights called by Blackstone incorporeal hereditametUt*. 
In fact the clasees of rights in alieno solo styled eatemetUa 

' See Austin, lect. zlii ; Holland, Jurispnidenoe, pp. 146-148. 

* The diTisloD of hereditamenta into corpoKftl and incorporeal, tliough 
deeplj root«d in our legal phraseologr, is most nnfortnnate Add muilead- 
ing. The confiiBion is inherited from the Itom&ii lawyers (aee Juetiuiui, 
Inst. ii. tit. 3), but has been made worse eonfonnded b; our own authori- 
ties. The Romans, misled \>j the double sanse of n*, nnhappilj distin- 
gaished ra eorporales and res iiKorporalea, the former being things ' quae 
tangL possunt, veluti aumm. Testis,' the Utter mere rights, ' quae in jure 
consistunt.' It is obTious that this is mere confusion, the two ideaa not 
being in pari maleria, or capable of being brought under one class, or ot 
forming oppoute members of a division. Following the Bomans, our 
lawyers distinguished between hereditaments as meaning the actual cor- 
poreal land itself, and another kind of hereditaments as not being the 
land itself but 'the rights annexed to or issuing out of the land.' 
A moment's reflection is sullfloEetit to show that the distinction is un- 
tenable. The lawyer has nothing whatever to do with the material 
corporeal land, ezoept so far as it is the subject of rights. It is the dis- 
tinotlon between different classes of rights, and not between land on the 
one side and rights on the other, that he is concerned with. In such 
phrases as ' the land desoends to the heir,' what is meant is, not that 
something happens to the land itself, but that a particular class of the 
ancestor's rights in relation to the land descends to the heir. The names 
'corporeal and inoorporeal' are most unfortunate, because if bj- 'cor- 
poreal ' is meant ' rdating to land,' then a large class of iacorporeal here- 
ditaments are also entitled to the name ; if by ' inoorporeal ' is meant 
that the; are mere rights, then all hereditaments are incorporeal, beoause 
the lawyer is only concerned with di^rent classes of rights. In realilj 
however it appean that the names point to dtlforent olassea of righto, aa 
indicated in the Table. See Austin, ii. pp. 707, 70B. 
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a,ad prqfiU, miu-ked Incorporeal hereditament* S, together with 
tboee marked in the Table as Incorporeal htredUamenii A, 
aeem to coimtitute the class of rights which BUckstone desig- 
nates by tbat name. 

(12) Taking incorporeal hereditaments in the narrower 
sense, as eqnivalent to the classes of tights in alieno »olo 
named eaaemenU and prqfiit, the principal chamcteristics of 
this class of rights have already been discussed ^. The prin- 
cipal rights recognised by the law as easements properly 
so called are rights of teay, i.e. of going over the land of 
another on foot, on horseback, or with carriages or cattle, 
in a certain line, or for certain purposes ; leaier-couriet, for 
example, where a person has the right to divert a fiow of 
water to which, ezcqit for this special right, the owner of 
the praedium lervien* would be entitled; the right to dis- 
charge water or other matter upon a neighbour's bouse or 
land * ; the right to restrain a use of land which obstmcts 
the access of light and air to an ' ancient ' window. 

(13) Of profito, the principal are »T?^fe^c(winit>a of various 
kinds, which have already been sufficiently dealt with ' ; renis 
(the right to a rent issuing out of the land, unconnected with 
the relation of landlord and tenant) may be classed under the 
same head * ; as also might titiet have been before the Act 
for their commutation {6 and 7 Will. IV, c. 71). 

(14) It appears to be more accurate to class creditor^ rights 
under the head of rights in alieno »ola ; though in the earlier 
stages of our law, as has been seen above, the tendency in the 
case of mortgages was to make the right of the creditor after 
default absolute. As l^al ideas progress and become more 
refined, the notion that the land is only a security for the debt 
comes into prominence, and r^ulates the real rights of the 



' See above, Chap. III. % 18. 

' ' Ut Bdllkidiuni vel floman reoipitit qaU in 

A non recipiat.' Just. Inet. U. tit. iii. t i. 

' See above, Chap. III. i 18 (a). 

* As to rents, see above, p. 038, u. a. 
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parties, and the creditor is reduced to his tme position o£ 
having simply a right in alietto tola K 

(i5)-(i8) The distinctions resting upon the mode of devolu- 
tion of rights over land, or between land the eabject of tenure 
properly so called (15) and chattels real ' (16), the historical 
distinction between freehold (17] and copyhold (18)^, and be- 
tween the various kinds of freeholds resting on the differences 
in the services due from the tenant to his lord *, have been 
sufficiently explained in the preceding pages. 



§ 1. Rightt over Thingt Real elatt^ed i* reape(^ ^ iAeir 
duration. 

The conception of an ' estate ' in lands is a peculiar charac- 
teristic of English law. It is regarded, as has been seen, as an 
interest falling short of complete ownership, but capable of 
differences in extent or duration. Thns where an interest is 
given to A for life, and after his death to £ for life, and after 
his death to C in fee, all these interests are regarded as eitalet, 
varying in duration or extent, and in the time of their coming 
into possession or enjoyment". The interest or right passes 
at once to the successive grantees. The grantor is regarded, 
not as parting with the whole ownership to A, with a proviso 
that after A's death it is to go to ^, and after ^s death to C, 
but as carving out of his estate two smaller interests or 
estates, and then as having still the fee simple or inheritance 
to give away, the grant of which exhausts all the interest in 
the lands which he has to bestow, which yet does not amount 
to the complete ownership of the land '. Thus the fee simple 
is r^srded as the largest estate — the nearest approach to 
absolute ownership — which the law recognises ; an estate tail, 

' Sm kboTe, Chap. V. ( 5- 

* See aboTB, CIup. IIL | t^, and Chap. V. £ i. 
■ See above, Cbap. IIL S 13, and Chap. V. { 6. 

* See aboTe, pp. 45-49. 

* See below, T^ble III. 

* See above, p. 60, and Austin's Jurinprudenoe, ii. p. B66. 
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an estate for life, an estate for yeara are r^^arded as emaller 
or shorter iatereate, which caimot exist withoat the fee simple 
at the same time reeidiog in some person other than him who 
has the smaller or 'particular' estate. 

The classification giyen in Table II is in efFect that of 
Slaekstone in his chapters on Freehold Estates of Inheritance, 
Freeholds not of Inheritance, and Estates less than Freehold', 
It is sa£Gcient to refer in the foofr-nolies to the Table to the 
pBEsages in the preceding chapters where the various rights 
have been explained. It should be observed that all the in- 
terests in question which are capable of being created by grant 
may be conditional, L e. may either aetoally come to an end, 
or be liable to be pat an end to by the grantor, on the 
happening of some (specified bat unoertain) event \ 

§ 3. B^htt over Thing» Real elau^fied in fetpe^ of the Ume 
of iieir ettjaynext. 

Table III shows the classification of rights given by Black- 
stone in his chapter on ' Estates in Possession, Reminder, and 
Keversion^.' In anticipation of explanations which will be 
given in Chapters VI, VII, and VIII, I have thought it con- 
veni^it to oppose to the class of rights in question arising at 
common law, the class of righte of future enjoyment which do 
not arise at common law, the nature of which it would be 
at present premature to discuss. A glance at the Table will 
show the strange complicatioD which prevails in this branch 
of English law, owing partly to historical causes, partly to the 
extreme technicality of lawyers whose minds were deeply 
imbued with the realist philosophy. 

' Book iL ohapB. vii, viii, in. 
* See Blackitone, book ti. oh. x, and abore, p. 364. 
■ Book ii. oh. xi. See ttlM Anatin's Jiuiapnideaee, leot. liii, and above, 
Chap, V. i 3. 
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THE HOBEBN LAW OE EEAI PEOPEBTY 
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CHAPTER VI 



ORIGIN AND EABLY HISTORY OP USES OR EQUITABLE 
INTERESTS IN LAKD 

It is not easy to discover at what time Hia practice first CH. Tl. 
aiO06 of attaching to tha alienation o£ land a trust or confi- 
dence that the alienee should hold the lands to the km of the 
donor, or of scmie third person named by him. When ' uses ' 
are first noticed in the records of our law they appear as the 
result of established and well-known practice '. Yet it was 
long before the oUigatdon of a ' use, trust, or confidence ' was 
recognised by any tribunal. It is true that the ecclesiastical 
courts at one time enforced conscientious obligations, enter- 
taining suits de jidei laetione, but this jurisdiction is said to 
bare been taken away from them in cases arising between 
laymen ss to civil matters in the reign of Henry III'. If 
tlm«fore a fec^fment was made ba A to tke me of B, or, in 
other words, in trust and confidence tliat A would permit B 
to enter and occupy, or receive the fruita and profits of the 
lands, there were no legal means of compelling A to carry out 
this tmst. It was simply a conscientious obligation. No 
donbt such obligations were enforced by the authority of the 
confessor, and r^arded with special favour by the Church. 

* See u to the origin of Umb, PoUook and HaitUnd, Hiat «f Engl. Iaw, 
U. pp. aaS and a^t aaq. 
' Speuoe's Eqnitkble Jtuiodiation, i. p. iiS. 
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CH. VT. There geema no reasoD to question the commonplace of the 
tezt^books, that the practice oE giving Unds by way of use or 
trast waa lai^ely resorted to in order to enable ecclesiastical 
corporations to evade the Statutes of Mortmain >. 

Various conjectures have been made as to the origin of the 
recognition of the binding character of a trus^ confid^ce, or 
use thus created. The clergy from early times rect^nised 
breach of faith as a matter of which the ecclesiaetical courts 
would take cognizanca It is probable that some of the 
doctrines of Roman law greatly aided towards the establish- 
ment of the trystem of uses of land as a definite interest 
distinct from the legal estate. A strong analogy in some 
points to the system of uses is presented by the Roman dis- 
tinction between ]^al and beneficial ownership*. It was 
possible under the Roman system, before the changes intro* 
duced by JustiniaUj for a thing to have two owners. There 
was the legal owner, the dominus ex jure civiii, or ex jure 
Quiriiium, who was the complete owner in the view of the 
older law — who alone could dispose of or claim the thing by 
'the processes recognised by the older Uw. He might how- 
ever in certain cases pass to another the beneficial ownership 
without affecting his own legal rights in the view of the older 
law. If, for instance, the owner of a ret Man^pi — for example, 
a slave — sold the slave to another, and to the completion of 
the transaction there was alone wanting the appropriate 
ceremony of maneipatio — delivery accompanied by certain 
forms — the legal title remained unaffected, what passed to tlie 

' Sm BUokBtone, IL 971. 

' Compue Galui, Comm. ii 40 : ' Seqnitor nt ftdmoneamiu ftpud pere- 
griitoa quidem nnuin ene domiainm, ita aat dominnB qmsque ett, ant 
dominui noa inleUegitur. Qa» jure etiam populiu Bomuiiis olim uto- 
ItatOT : aut enim ex jure QniriUum mmaqnuqiw domJniu arat, aut Don 
intellegebstair dominiu : Md poatea dinisionem accepU domlnluin, nt 
alini posait ane az jure Qnirittmn dominui, alius In bonis habere. ITam 
ai tibl rem mancipt neqae Dumcipavero, neqne in jnro nnmnrn ' (the 
appropriate modes of sonTeyance under the older law), ' aed tantant tradi - 
dero, in bonis quidem tnis ea res offlcitnr, ex jure Quiritinm vero mea 
permauebil,' etc. 
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purchaser waa simply the beneficial, or, as it was barbaroasly CH. VI. 
called by the commentatoTa, boniiarian ownership ' ; in virtue 
of which the purchaser could iu effect, by calling in aid the 
later Praetorian jurisdiction, assert and exercise practically 
all the rights of the real owner, only he could not employ the 
older and more cumbrous procedure of the jut civile. 

This analogy however does not carry us farther than the 
separation of the idea of legal ownership, or ownership at the 
common law, from beneficial ownership^ that is owneiship un- 
recognised by the older law, bat the advantages of which can 
practically be asserted by calling in aid another power distinct 
from that of the magistrate enforcing t^e older law. The dis- 
tinotjon between the two kinds of ownership was abolished by 
Jusinniaa *. 

.Another analogy was found in the Roman idea of vims- 
frttctvt^, or the right to the temporary enjoyment of a thing, 
as distinct from the ownership of, or absolute property in it. 
This analogy however fails at several points. There is no 
binding relation between the owner and the usufructuary, 
by which the former is compelled to hold to the use of the 
latter. The relation between the two rather resembles that 
of a tenant for life, or other limited owner, and the reversioner 
in fee. 

Another analt^y is found in the doctrines relating to 
^ei-commiita*. The l^ial restrictions on successions and 
l^acies led in the later period of the Republic to the 
practice of a testator instituting an heir, and at the same 
time requesting him to dispose of the whole or a portion 
of the property in a particular way, for example to band 
over the inheritance or a legacy to a person who was not 
a Roman citizen, and therefore by the strict rule of the 

' Tha clSBsical ezpreaaioa for this beneSclkl ownerabip wtu> ' In bonis 
hkbere' (see last notie). Pothier, Dig. xli. tit. i. ad init., diatingiiiBhet 
between ' domiDium bonitariuin ' and ' in bonis habere.' 

* Cod. lib. Tii. tit. 35, ' De undo jnro Quiritinm toUendo.' 
' See Joat. Inst. ii. tit. 4. 

• lb. tit. 93. 
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CH. TL jm civile incapable of taking it directly. Till the time of 
' Augustus there appears to have been no legai obligation on 

the peKoa to whom this tmet waa committed. Justinian 
says of these /ifet-ctmiMiMa, as they wete oiJled, 'NuUo vincuio 
Jvria, ttd iaMtxm jmdore eonm qui roffobaatmr, eontineianiur \' 
Afterwards the obligation came to be recognised as one 
capable of being enforced in the proper oonrt ', and a Piaetor 
fidei-commissarins was appointed to administer this branch of 
jurisdiction. At Rome 'trusta' could only be created by 
will, and under the later law the distinction for all practical 
purposes hetween Jidet'Commitia and legacies disappeared. 

Whatever may be the trae account of the origin of the 
recognition of uses, it appears that the practice of conveying 
lands to uses prevailed to a great extent as early as the reign 
of Edward III*. It seems to have been not nnusnal fra lay 
persona to make fraudulent feoffments of their lands to evade 
their creditors. The result was that the creditor could not 
have etecntion for his debt, the land being in the hands not 
of the debtor but of his feoffee. The transaction being a 
collusive one, the debtor wonld receive from his feoffee the 
profits of the lands without the burdens attaching to l^al 
ownership. This was restrained by the statute 50 Edward III, 
c. 6 *. In the reign of Brichard II a similar practice seems to 

' Init. 1. o. pr. 

' ' Augustus . . . jasait consulibus auotoritatem nuuii interpooeRh 
Quod . . . paulstim MO'venaiu est in uddumm jnrudktioneiii,' etc lb. i. 

* The term ■ ad opm' is ftinnd in a Curia Hegis Roll of 6 Hen. Ill, and 
the earliest use of the FreDch equivalant 'oeps' appears to be in the 
statute 7 Sicbard II, 0. la:— 'Et outre oeo est auzint asaentui qe ^ aMun 
alien eit purchaeei on deaoK purchase aacun benefice de seinte emUse, 
dignite, ou autre, et en propre peraone preigne posseaslon dicelle, on 
loccuple de fait delnz mesme le Roialme, soit il a son m}m propre on aiwli* 
dautri,' etc ■ And moreover it ia assented, that ifsnyalien hare purchased, 
or horn henoeforUl shall purchase any bencfloe of H0I7 Church, dignil}', 
or other thing, and in his proper person take possession of the same, or 
occupy it himaelf within the realm, tcAsMsr itbt Uhia aum propgrusi, «r to 
U« UM itfanoOter,' etc. Berised Statutes, second edition, p. 147. 

* 'Item pur ceo qe diToraes genti inheritez dea diverse* tenemeutx, 
creanceanti direraes biens en monoie on en marchandise dee plusouTB 
gentx de Boialme, donnmf lour ientmenit H thattux a JMtr tuny* par coOwAm 
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have beeD adopted in order to protect disseisorB and other CH. VI, 
wrongdoers from the claims of the rigbtfal owners of the 
land'. Id the same reign the practice of evading the 
Statutes of Mortmain by giving lands to a feoffee to hold to 
the use of a religions corporation was effectually restrained by 
15 Richard II, 0. 5, given below. If therefore the practice 
of conveying lands to oses originated in the desire of the 
clergy to evade the Statutes of Mortmain, the device received 
a final check by this enactment. It seems, however, that the 
advantages of being the beneficial instead of the legal owner 
of lands were appreciated to such a degree that the practice, 
^though it ceased to fulfil its origiaal purpose, became more 
and more widely spread. 

The nse of lands came to be r^arded as an interest wholly 
distinct from the l^al estate, and &ee from all the hardens 
which attached to the tenancy at common law. If a person 
daroir mtltspnfttta Itur wimit, et puis senftient a U frBunchise de West- 
minster ou Seint UartTii le Orant en Loundrea ou Butres tielx plBoett 
privilegeez, at Uloeqnes vlrent long temps et grant countenanoe dautrj 
biens et des profltz dea ditz tcnemeatz et chatenz, tanqfi lea ditz oreditours 
Berront molt leez de prender one petite parcelle de lour dette et xtAeeaer 
le ramanant, ordeigne eat et aasentaz qe ai purra estre troveE qe tielx 
donna soient issiat faitz par oolluaion qe lea ditz creditoius eient execution 
des ditz tenementz et cbatenx aoxi avant come nnl ttel doun nent euste 
eate &ite.' 'BeeaoBe that divers p«ople poea o aa e d hj inherltanee of 
direiB tenemeata, borrowing diTera gooda in monej or in merchandize of 
divera people of tliia realm, do give their tenementa and obattels to their 
frieuda, by collmdon thereof to hai« tbe profita at their will, and after do 
flee to the francbiae of Westminster, of St. Hartin la Grand of London, or 
snob other privileged places, and there do live a great time with a high 
eonntenance of another man's gooda and of the proflts of the aaid tene- 
metita and chattela, till tbe said credltora shall be botmd to take a amall 
parcel of their debt, and release the remnant; it iaordainedandaasented, 
that if it be found sach gifts be ao made by oolluaion, that the said 
creditKUS ahall have execution of the aaid tenements and chattels, as if no 
anoh gift bad been made.' Statotes of the Realm, p. 398. See a Richard 
II, atat. 3. c. 3. 

> The atatute i Richard II, c 9, la directed against the practice of per- 
sona wrongfbllj in posaesalon of land, by disseisin or otherwise, making 
fbofbnanta of such lands to persons so powerful that the rigbthil claimants 
of the land, ' for great menace that ia made to them, cannot nor dare not 
make their pnrsnita.' In this case the ' great man ' would hold the landa 
to the UM of tbe wrongdoer. 
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CH. VI. who had only the tue of knda (the l^al title being vested in 
another person who was teUed io Au use), coomutted treasoD 
or felony, the lands were not Hubject to escheat or forfeiture ; 
he who had the use owed no does or aervice to the lord ; his 
creditor cotdd not take the lands in ezecntioa for debt'; nor 
could a rival claimant bring an action against him without 
the risk of the legal owner interreuing and setting np his 
own legal title. On the other hand, he who had the use 
would hare the full enjoyment of the lands, the feoffee to the 
use would allow him to be in possession and to reap the 
profits, and he could dispose of and sell his interest without 
the necessity of the combcous ceremony of livery of seisin, or 
of any formal conveyance. Further, he oiuld create interests 
wholly unknown to the common law, and could even direct 
the devolution of the interest by his wilL It is true that 
neither the interest of cetini que tue, as the beneficiary was 
called *, nor that of his alienee was protected or recognised by 
law ; but in this case, as so often in the history of our law, 
usage laid the foundation of what afterwards became 1^^ 
rights, and uses of land protected only by the obligations of 
conscience and good faith, of which the clergy were the 
guardians, were, it ia said, by the time of Benry V the rule 
rather than the exception throughout tlie country ^ 

Thus a new species of interest in lands grew up differing 
wholly from any right reoognised by the common law. What 
then was the foundation of the right of a person having a use, 
or, in other words, what was the nature of the obligation in- 
cumbent upon the person holding to the nse ? 

At first, so far as is known, it appears to have rested simply 
on moral or religious obligation. There was no court or 
public fimctionary of any kind whereby the use would be 

* Except in cases within 50 Edwsrd ni, c 6. 

' It A, t«n«ut in fee Eimples make* a feol&uent toB and bie heirs to the 
use of C and hia heirs, B Is called /t<iffet la tuei, C ceitui qua um. Tbaee 
uamea will in future be employed to denote reepeotiyely the bare legal 
owner and the beneficiar7. 

' See Speace, Equitable Juriadiction, I, p. 441, note r. 
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protected. The only external authority by which the duty CH. VX. 
vas enforced was that of the confessor. The commoD law 
courts knew nothing of cettvi que tue, and the ecclesiasticai 
courts were powerless to help him. It so haj^ned that, at 
the very time at which the practice of conveying land to uses 
was becoming prevalent, a new jurisdiction xpas rising into 
importance, administering justice outside the pale of the 
common law. This was the jurisdiction of the Chancellor. 

The ordinary functions of the Chancellor were of a very 
ancient date. As the keeper of the Great Seal, all grants and 
letters patent passed under his supervision. All original writs, 
by which actions at law were commenced, were issued out of 
Chancery and sealed with the royal seal. But in issuing tliese 
writs the functions of the Chancellor were simply miaisterial. 
He had no judicial authority. Be conld frame no new writ 
to meet a new state of circumstances. He was a prominent 
member of the Council, though subordinate to the great 
Justiciar so long as that office existed'. As time went on 
the position of the Chancellor increased in importance^. Hia 
close relations with the King armed him with a large measure 
of the royal power. His position as a great ecclesiastic made 
him solicitous for the interests of the Church, and familiar 
with the Can(m and Civil Law, 

In early times when the various functions of the different 
departments of state were ill-defined, it was the common 
practice for persons aggrieved, especially when for any reason 
they could not avail themeelves of the ordinary process of 
law, to present petitions to the CouBcil or to the King for 
redress. If a poor man was oppressed by one who, as often 
happened, was powerful enough to set the ordinary process of 
law at defiance, the remedy was to he sought from the King 
or the Council, who alone were strong enough to do right. 
Or again, if a case arose in which no writ lay, and conse- 
quently in which there was no remedy to be had at common 

' 8ee DiAlogos de Scacoario, L t, Stobtn, Select Charters, 171, 177, 
' See Speace, Equitable Juriadiction, i. pp. 117, 334, 355. 
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€H. VI. law, recourse couH be had to the King or Council as the 
supreme depoeitarieB of power. It appeare that in the reiga 
of Edward I it became osnal for the King to refer such of 
these petitions ae were addressed directly to him to the 
Chancellor'. In the twenty-second year of Edward III a 
writ or ordinance was issaed directing that for the future 
all such matters as were of grace should be referred to the 
Chancellor or to the Keeper oE the Privy Seal*. Hence 
the practice arose of presenting petitions directly to the 
Chancellor, upon which the Chancellor made decrees, giving 
or withholding redress according to principles which were 
certainly not always those of the common law. 

This practice, which dates from the end of the reign of 
Edward III, or the beginning of that of Richard II, may be 
taken to be the cause of the rise of t^e judicial functions of 
the Chancellor ^ Upon petitions thus presented, the Chan- 
cellor would, if he thought fit, issue a writ, called a writ of 
nipixna, in the name of the King, commanding the person 
complained of to appear and answer the matter alleged 
Against him and abide by the order of the court. This 
was called the writ of mhpoena from the usual addition of 
the words »ub poena centum Itbraruvt. This penalty however 
was not commonly eiacted, but from the earliest times it 
seems to have been the practice to enforce the decrees of 
the Chancellor by altachmenl, that is, by arrest and im- 
prisonment for contempt of court*. Thus the Chancellor, 
unlike the courts of common law, had power to order things 
to be done, to decree that a contract should be performed, 
that property should be given up, that a thing creating a 
nuisance should be ronoved. From the writ above men- 
tioned, the common expression in the older law books for 
a proceeding in Chancery is a 'vn-it of subpoena.' 

The materials on which our knowledge of the early history 

■ See Speoce, Eqi)it«ble JuriEdiotioa, i. p. 335. ' lb. p. 337. 

* 8ae Select Casee in Chaneerf (Seidell Society), pp. xtL Mq. 

* See Speno^ Equitable JutiBdiotion, i. pp. 338, 369. 
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of ihe jurisdiction o£ the Chancellor is based are very scanty. CH. VI. 
But Terr few cases decided bj tbe Chancellor found their way ~~~ 
into tbe Year Books^. Amongst the public records are some 
petitions to the King referred to ihe CbanceUor in tihe reign 
of Edward I^. There have been also published three volumes 
of Calendars of Proceedings in Chancery in the time of Queen 
Elizabeth, to which are prefixed earlier Petitions to the 
Chancellor, some of which date from the reign of Richard II. 
And a further volume of Select Cases in Chancery between 
the years 1364 and 1471 has been recently published by the 
Selden Society. The grounds upon which redress was sought 
are of a very miscellaneous character. The burden of all the 
petitions is that a grievance has been sustained, for which, 
for one reason or another, do remedy can be had at the 
common law. 

Probably the most usual ground on which complainte to 
the Chancellor were based was that the person whose acts 
were complained of was too powerful to be touched by the 
common law. Cases of this kind at first formed the chief 
bulk of the Chancellor's work, but by the end of the fifteenth 
century they had passed from his jurisdiction to that of 
the Council. But there was another and an increasing 
ground for the interference of the Chancellor. This was 
the inadequacy of the common law to meet the wants of 
an advancing community. Practices had become common 
giving rise to what were considered to be rights and duties, 
upon the faith of which men acted, but which were wholly 
unrect^ised by the common law. An attempt had been 
made by the statute of 13 Edward I, c. 24, to adapt the 
procedure of ^e common law to new cases as they arose. 
By that statute it was provided that ' whensoever from 
henceforth it shall fortune in the Chancery that in one 

' The case given below from the Tear Book of 18 Edward IT appears to 
have been decided by the Cbancellor sitting alone, that in ^ Edward IT 
to haTO been before the Chancellor and the Judges of the Common Pleas 
and King's Benoh. 

* See Lord Campbell, Lives of the Chaneellon, toL i. p. 1O& 
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.CH.TI. case a writ is found, and in like case falling under like 
'~~ law and requiring like reibcdy is found none, the clerica of 
the Chancery shall agree in making the writ, or the plaintiffa 
may adjourn it trnttl the next Parliatqent, and let tlie cases 
be written in which they cannot agree, and let them refer 
themselves until the next Parliament, [and] by consent of 
men learned in the law a writ shall be made, lest it might 
happrai after that the Court should long time fail to minister 
justice unto complainants.' This statute did not immediately 
produce any great effect. The new writs, though framed in 
the Chancery, were adjudicated upon by the common law 
judges, who were tied and bound by precedent, and refused 
to recognise rights which had never been recognised before. 

There was therefore abundant room for a new tribunal. 
Conspicnous among the practices which the common law 
refused to recognise, hut which still were commonly ob- 
served, was that of giving lands to be bdld to uses. Here 
therefore was a field for the jurisdiction of the Chancellor. 
There are however hut few traces of the early jurisdiction 
of the Court of Chancery affecting uses of lands. Never- 
theless it is easy to see a combination of infiuences which 
brought the practice under the protection of the Chancellor. 
The obligation being one morally binding, resting on good 
conscience and good faith, would fall within his cognizance 
as an ecclesiastic. His clerical character, habituating him 
to search into men's consciences and motives, rendered his 
tribunal far fitter than a jury for ascertaining the intention 
accompanying the outward act of transferring lands >, The 
practice before the statute of Richaid II would also recom- 
mend itself to him as beneficial to the interests of the Church. 
And uses of lands being wholly unrecognised by the common 
law, and yet the practice having attained the force of a 
custom, and many interests depending upon it, the Chan> 
cellor would he resorted to as the depositary of the unde- 

* See aa to this the report of the caw ia the Tear Book, 4 Edward IT, 
^ven below. 
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fined prerogativee of the Crown, in an ^e when the limits CH. VL 

of the administrative, l^^lative, and, judicial fonctione were 

not clearly marked out. 

The earliest known application recorded as having been 
made to the Chancellor to protect uses of lands occnrs appar- 
entlf in the reign of Richard II, at some date later than 
1393*. As yet, however, the jurisdiction was not regularly 
established, and in the reign of Henry IV the Commons com- 
plained that many graDtees and feoffees in trust alienated 
and charged the tenements granted, for which there was no 
remedy, and they prayed that one might be provided by 
Parliament '. Towards the end of the reign of Henry V and 
in the reigns of Heniy YI and Edward lY complaints of breach 
of trust become more common ^ It was during these reigns 
that the jurisdiction of the Conrt of Chancery affecting uses 
of lands began to be systematised, and to follow regular rales. 

It is necessary at this stage to keep clearly in view the two 
opposing but related interests — that of feoffee to utes, or, to 
use a more modern expression, trustee, and that of ceaiai que 
me, or the person beneficially interested *. 

The feofEee to nees is alone recognised by the common law 
as entitled to the land. It is from him that every alienee 
who is to take a l^;al interest must receive his title ; he, and 
he only, is recognised as the tenant to the lord ; bis treason 
alone is the cause of forfeiture ; for his debts alone can the 
land be taken in ezecation. The law knows nothing of any 
third person who is free from the burdens while he reaps the 
profits of the tenancy. 

Supposing however that the feoffee attempts to exercise his 
legal right by alienating or chaining the lands, be would, at 
the time we are now speaking of, be restrained from doing so, 
by the extra-legal, or, if the expression may be allowed, supr»- 
l^al power of the Chancellor, — a power, as has be^i seen, 

■ Select Cases in Chanoeiy (Seldeo Soeietj), p. 48. 

* Speuee, Equitable Jarisdiction, L p. 443. 

' S«e CiMM, Nob. 117, 118, last, 135, 138, 143 and 147 in the Seleot Cues 
in Cfakneeiy. * See above, p. 300, a. su 
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CH Yl. stronger thHn the law. Further, the Chancellor having power 
~~' not only to restrain wrong-doiog, but (o Gomtnand the per- 
formance of acts, would order the feoffee to do any lawful acta 
of disposition which cetiui que nte may require of him. He 
would he constrained to convey his I^al interest to eettui que 
v*e or faia heir, or to a purchaser from him ' ; to convey ta 
the person named in ce»tMi gne km's will'; to make the pro- 
vision reqoired by him for his family ; to make a portion for 
his wife, or for payment of his debts ^ ; and to prosecnte all 
•ctions necessary (or the protection of eettui que vtt'a interest^. 
The earliest conc^tion of a use was, as has been seen, 
a trust binding on the conscience of the feoffee, a personal 
obligation upon him. It followed that on the death of 
the feoffee the heir who succeeded Um was discharged of 
the trust, no conscientious obligation affecting him ever 
having been created. But in the reign of Edward IV, if 
not earlier, the heir of the feoffee was held to take the lands 
subject to the same trusts as his ancestor held them '. The 

' S«e the petition (a) giren below ; and tee Cal. i. p. xo j ii, pp. t^j , 
xxviii, zixi, xzxri. 

■ BothmmhAle t. WfahiDgham, Csl. ii. p. iiL This is one of the etrliert 
«(MM ia the reign of Henry V. It stateB > feoffment made in the sixth 
yt^x at Slehard II, the feoffor declaring by a separate deed hi* will to be 
that after his death the feoflbes ahould hold the lands to the ose of the 
feoffor's wife for life and hia son in fee. The son disposed of his interest 
by his will, and tlie objeet of the petition Is to foroe the feoAbea to carry 
out the dispositions of the fother's settiemont and the son's will. See 
also Oal. II. p. zxxviii ; I. p. zxl, ka. 

• Cal. it. pp. zziil, Ii. 

• CaL i. p. ilTiii. 

• See Ooold r. Petit, and Saundres t. Oayneeford, temp. Henry TI (CaL 
Ii. pp. xxviii.zxxTiii). In both these eases it is aongbt to oompel the heir 
of ttolho to uses to make a conTeyanoe to calui gua um. See howoTMr 
Year Book, 8 Edward IT, 6: 'And it was moved whether a aubpoena 
would lie Bgaintt the executor or against the belr [of feoffee to uses]. And 
CAofef said, that he on one ocoasion sued out a aubpoena against the heir 
of a feoffee to uses, and the matter was disoussed at great length. And 
the opinion of the Chnnoellor and of the Justices was that it did not lie 
against the heir, wherefore he sued out a bill in Parliament. Fairfax: 
Cost matter est bon store pur diapnter apres quant lea autera yetgnent.' 
And see Year Book, aa Edward IV, 6 ; where in anawer to an obaerTalioD 
by the- Chancellor that records exisl«d in the Cbancery of oases where 
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same rale was extended to the case o£ a person taking by alie- CH. VI. 
nation for valuable consideration from the feoffee, and having ~^^ 
notice of the use^. A purchaaer for valuable consideration 
without notice * held the lands free from the obligation, and 
in that case the otdy remedy of cetdii que tue would be against 
the feofFee personally. In like manner the lord who eame into 
possession on an escheat, the creditor upon an ef^it, or the 
husband or wife by vlrtoe of curtesy or dower, held the hind 
free and discharged from the use. 

In tracing the history of tbe taw of uses it is necessary 
shortly to enumerate the chief characteristics of uses before 
the l^islation to be noticed in the next chapter. It follows 
from what has been said as to the origin of uses, that the 
feoffee to uses must be an individual capable of tbe consci- 
entious obligation. Hence a body corporate is incapable of 
holding to the use of any one. Nor were aliens, or persons 
attainted, or the king ', capable of holding to a use. 

The Court of Chancery in efitablishiog rules r^^lating the 
interest of cestui que uie in some respects followed the rules of 
law, in others departed from them. ' Equity follows the law ' 
in respect of uses principally in holding these interests to be 
subject to the same rules as to the duration and devolution of 
the estate as in tbe case of the legal intarest. For instance, 
if a feothnent be made to B and his heirs to the use of C and 
•ubpoemu had be«n gnntod igainrt the heirs of f^olleea to umb, Hoasej, 
Chief Justice, itKtes that all the Judges liad agreed thirty years befbre 
that a subpoena would not lie agaiost the heir. The Chancellor however 
laid that if the law was as stated bj Huasey, 'donqnes est grand folie par 
enfeeffer autre* en nion terre.' 

' Year Book, 5 Edward IT, '7 b; 'If ]. enfeoffed A. to hi* own n«e, and 
A. enfeoffed R., although he purchased for valuable aonsidenttion, if A. 
gave B. DOtioe of the intent of the first feofbnent, he (R.) i» bound under 
pain of a writ of subpoena to perform the will of J.' 

' If no valuable consideration passed, notice of the use was im- 
plied. 

* Gilbert on Uses, ch. i. sect. i. It was to avoid the oonseqaences of 
this rule tliat it wta provided bj the statute i Riohard III, 0. 5, that 
where Bichard was entboffed to use* jointly with other persons the land 
should Test in the 00-f^fbes ; where he wsa the sole feoffee, it slioald vest 
in tetbti 3M hsi. Blackstone, ii. p. 33a. . . 
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CH. TI. his heirBj or to the Ttseot C aDd the heirs of hb body, or to 
the use of C for life, or to the use of C for ten years, C would 
have an equitable estate in fee which would descend to his 
eldest SOD, or to all his sons in gavelkind lands >, or to his 
youngest in borongh English*; or ui estate tail, which might 
be further limited so as to be an estate in tail special or 
general, male or female; or an estate for life; or an estate 
for years, which upon Cs dying within the term would 
devolve upon his executors'. 

On the other hand, the wife or hnsband of ceiiui que v*e 
was not entitled to dower or curtesy*, nor was the lord 
entitled to escheat on failure of heirs, nor, except so far as 
certain changes were introduced by l^^lation, was the king 
entitled to forfeiture, or the creditor to take the lands in 
execution '. 

But the widest difference between the rules of common law 
and those which prevailed in the Court of Chancery is to be 
found in the manner in which uses of lands could be created 
or transferred. The simplest and most ordinary way of creating 
a use has already been referred to. For example. A, tenant in 
fee simple, makes a feoffment to £ and his heirs, to the use of 
C and his heirs. Uses might also be created by a Bne or re- 
covery levied or suiFered to an expressed use. In these cases 
uses are said to be created by a conveyance operating by way 
of iranmwiaiion tf potteitum' ; that is, they accompany one 
of the recognised modes of conveying the seisin at common 
law — feoffment, fine, or recovery. An expression of the in- 
tention of the donor that the donee should hold the lands 
granted to certjun uses was sufficient to burden the donee 
with the duty of holding to the use of cutui que toe. 

< See Breggel&ud T. Oalobe, OaL ii. p. xzavi. 

* ' If tenant in borough EugUsli enfeoff one to the use of hiniMlf and 
kit heir*, the jounger son shall hare the eubpoena, and not the heir 
general.' Year Book, 5 Edward lY, 7 b. 

* Sugden'B Qilberi on Una, ch. i. lect. a. i. 

* lb. pp. 4a, 49. ' lb. oh. 1. wot a. 5, 6. 

* lb. oh. i. aeot. 5, and Introduction, p. xItU. 
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But in some cases nses were said to be raised by impli- CH. VI. 
cation; that is, though no use was expressed in the grant, 
yet the circumstances were such that the Chancellor would 
declare that the donor intended the donee to hold, not for 
his own benefit, but as donee to usee. This arose principally 
in the case where the feoffment or other coQTeyance was made 
without consideration, that is, without an adequate motive. 
In this case the doctrine of the Court of Chancery was that 
the intention of the donor must have been that the donee 
should hold not for his own benefit, but for the use and 
benefit of the donor. The nse was said to rerali or come 
back to the donor ^, Two kinds of consideration alone were 
regarded as affording a sufficient motive ; these were blood or 
money. Blood, or, in other words, natural affection felt to- 
wards a near relative, would be sufficient to vest in a son, 
brother, nephew, or cousin, the beneficial as well as the legal 
interest, if the intention of the donor were expressed in a 
deed *. This however commonly took the form of a covenant 
to ttand leited, to be presently noticed. The other considera- 
tion was money', and here, so long as the conveyance is 
expressed to be made for a money consideration, the amonnt 
is immaterial J it is, at all evente, sufficient evidence of the 
intention of the donor to part with the beneficial as well as 
the legal interest in the lands. If no proper evidence of 
either of these motives existed, the beneficial interest reavlied 
or came back to the donor. It was in &ct only an instance 
of the practice which seems to have become very common 
about the time of the Wars of the Hoses, so that ' tbe use 
of the country to deliver lands to be safely kept has made 
the mere delivery of possession no evidence of right without 
a valuable consideration*.' This however did not apply to 
the case of a grant for life or years. 

Uses rused by a conveyance operating by transmutation of 
possession are distinguished from nses raised without any sneh 

' Sugden'a Gilbert on Useo, ch. i. sect. 5. i ; sect 6, p. ti7. 
* lb. p. 93. ' lb. p. 94. 'lb. p. las* 
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CH. Tl. transmutatioii. Under certain circtiniBtaocefl a penon, tiiongh 

he had done nothing which would be regarded at common 

law aa a parting with his l^al intereat, was conetiained hy 
the Chancellor to hold to the use and benefit of another. 
This arose principally in the two cases of barffaixa and lalei, 
and of eovenantt to tlaiui teUed. 

A bargain and sale was where the legal owner entered into 
an a^^reement with a purchaser for the sale to him of his 
interest, and the purchaser paid, or promised to pay, tba 
money for the land. The tiansaction would not be complete 
at law without a legal conveyance ; but in Equity a use was 
' raised ' in favour of the purchaser, the bargainor was in the 
view of the Chancellor the bare legal owner, holding to the 
nse and for the benefit of the bargainee '. 

A covenant to stand seised was where a person by deed 
agreed to stand seised to the use of some near relation^ 
son, brother, nephew, or cousin. In this case the considera- 
tion of natural affection was sufficient to ruse a ose in favour 
of the covenantee ^. 

When by any of the above methods the' interest of eettui 
fue UK had been created, that interest might, without any 
formality, by words or acta evidencing the intention, be 
transferred by eeiiui que u»e to any one capable of taking 
a use. 

Another mode by which uses could be raised or transferred 
was by will An instance will be found below of a feoffinent 
made on a death-bed to the use of a will. After the death o£ 
the feoffor the feoffee would be constrained to hold to the usee 
declared. Thus if A made a feoffment to B and his heirs to 
the uses declared by hia last will, and declared a nse in favour 
of C and his heirs, the use would, until A's death, result or 
come back to him. Upon A'a death C could claim by virtue 
of the will to be the equitable or beneficial owner. So a use 
vested in cettui que Kte oould be devised by him. For ex- 
ample, if eettui que ute devised that his feoffees ahould ali^i 
■ Sngdea'a (lUbert oa Uaai, pp. 94-98. * lb. pp. 9^-94' 
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the land for payment of his debts, the creditors might compel CH. vt. 
them in the Court of Chancery to do it'. Thos by the 
mediom of uses the power of disposing of intereets in lands 
by will was for all practical purpoeeB r^ained, and was so 
firmly established as to withstand tiie attempt made in the 
reign of Henry VIII to restrain it by legislation^. It should 
be remembered that no formality, not even writing, was 
reqaired to establish a will ; any evidence of the expression 
of the intention of a testator would be sufficient to raise 
a use by which the next legal owner would be bound. 

Various consequences as to the capacity of dealing with 
the beneficial interest in lands followed upon the introduc- 
tion of uses besides those above pointed out. Of these the 
most important were— (i) that a man might convey the 
beneficial interest in lands to himself. This practice, as has 
been before observed, was largely resorted to in troublous 
times when a freehold tenant wished to retain the benefits, 
and escape the burdens, attaching to the legal estate in lands. 
(2) A man might convey a beneficial interest to his wife. 
The Chancellor did not consider himself bound by the strin- 
gent doctrine of the common law that a married woman was 
ino^ble of holding separate property. A use declared in 
favour of a woman would be enforced whether the woman 
was married at ibe time or married afterwards. Thus it 
became a common practice for a man upon his marriage to 
convey lands to feoffees to the joint use of himself and his 
wife for life or in tail, by which means a provision for the 
remainder of her life was secured to the wife. This was 
called a jointure. Before the Statute of TTses, mentioned in 
the next chapter, tiie wife might have claimed dower in 
addition to this provision; by that Statute, however, when 
provision was made for the wife by jointure, she was put 
to her election whether she would cUim dower or jointure, 
but was not allowed to claim both. Thus were laid the 
foundations of one of the principal classes of rights created 
' Sagden'a Gilbert on U»ei, p. 7S- * See below, Clmp, VIIL 
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CH. TI. by the Court of Cliancery, the Equitable Estate of Married 
' Women '. 

(3) Interests in lands too migbt be created by way of use 
to commence and terminate at times and in ways wbich the 
doctrines of the common law would not permit. It has 
already been seen that where one person desired to conyey 
lands to another at common law, he moat do so either by 
feoffment with livery of seisin*, which was the regular mode 
of transfer, or by the £ctitioas processes of fine or recovery ', or 
by conveying a particular estate by lease for years and entry, 
or by lease for life with livery of seisin followed by a release 
of the reversion fo the lessee, or by a grant of the reversion to 
a third person, in which latter case the lessee for years must 
attorn to the grantee of the reversion in order to give com- 
plete effect to the grant*. The foundation of all these modes 
of conveying interests in lands was open and notorioua transfer 
of possession ; the point at which the freehold interest passed 
out of the grantor and vested in the grantee was marked by 
an actual change of possession (unless indeed the gvantee was 
already in actual possession), or, in the case of a fine or 
recovery, by an acknowledgment in open court. Thus it waa 
that freehold interests to take effect in possession or enjc^- 
ment at a future time could only be created by way of 
remainder, as has been explained in the fifth chapter. No 
such rule, however, restricted the freedom of the Chancellor 
in enforcing uses. There was no reason why the intention of 
the donor should not be carried into effect at a future period. 
Thus a feoffment to J and his heirs, and after next Christznas 
to the use of £ and his heirs, would be carried out according 
to the expressed intention of the donor. So a use might be 
raised on the happening of any future event, or the expiration 

' Siigdea*B Introduotion to Gilbert, p. xlTiii. The righta of married 
women to acquire, hold, and diapoee of Property re«l or personal, now 
depend on the Harried Women's Propertj Act, 1663, 45 and 46 Yiot. a. 75, 
and the amending Acta of 1SS4 and 1893. 

* See above, Chap. III. {la. ' See above, Chap- U. {S;Chap.T. t a. 

• See above, Chap. T. { 3 (i). 
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of any specified tim& Thus while at common law, as has CH. TI. 
been pointed out ^, a fee could not he limited after a fee, this 
might in effect be done with the use. A conveyance to A ■ 
and his heira so long as he continued unmarried, and upon 
his marriage to the use of S and his heirs, wonld cause the 
nee upon the happening of the event to arise and spring 
up and vest in ^; in other words, A, upon his marriage, 
-while remaining l^al owner, would be constrained by the 
Chancellor to hold to the use of B. Thus a power was 
acquired of creating future interests in lands and of causing 
interests in lands to be shifted and to pass from one person 
to another, which was unknown to the common law, and 
which, as will he seen in the next chapter, gave i-ise to the 
complicated system of conveyancing which prevails at the 
present day. 

I . I G KiCEAan II, cap. v'. 
Item come conteanz eoit en leatatut de Religionses*, qe null 
religious nautre qneconqe achate ne vende, ou souz colour de 
doun OS terme on dautre title queconqe dascun reBceive, ou 
dftBcUQ en ascune manere par art on par ecgyn a luy face ap- 
proprier ascnnes terres ou tenementz, aur forfaitore dfcellea, par 
qaoi les ditz terrea et tenements purront en ascune manere 
devenir a mort mayn; et qe ai ascuD religious ou ascun autre 
veigne encoutre le dit estatnt par art ou par engyn en ascune 
mauere, bien liaa au roi et aa autrea seignuia les ditz terrea et 
tenementz eatrer, sicome en le dit eatatut eat contenus plua au 
plein ; et ore de novell par sotile ymsgination et par art et engyn 
ascmia gentz de religion, parsoua, vikers, et autrea persones 
espiritiels sent entrez en diveraee terres et tenementz adjoignantz 
a lour esglise, et dycelles par auflrance et assent de tenantz out 
fait cimiters, et par bulles del appostoill lea ont fait dedier et 
aacrer, et sepulture parochiele font continuelment en ycelles sanz 
licence da roi et des chiefs seiguurs ; declare est en ceat parlement 
qe ce est orertement en caa du dJt eatatut. Et en outre aceordez 
eat et assentus qe loutz ceux qe aont poseessionez par feoffement 
ou par autre voie al oeps de gentz de religion ou auti-ea persones 
espiritiels des terres, tenementz, feee, advoesons, ou antres pos- 
aessione queconqes, pur Jea amortiaer, et dont les ditz religiousea 
* See above, p. 064. * See above, p. 319. * See Chap. IV. | a. 
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CH. VI. et persones eapiritiels preigneot les profitz, qe pareatre ej et 

■ le fest de Baint Michel procheia reoaDt ib les facent ealn 

amoiiues par licence da roi et des Beignora, ou autrement qlh 
lea veudent et alienent a antra oepa parcDtre aj et le dit feet, 
fiur peine destre forfaitz an roi et as seiguurs, aoloDC la fonrme 
de lestatnt de relijfions, come tenementa purchacei par gentc de 
religion, et qe de ceet tenipa enavant null tiel parchaae ee face, 
isaint qe tielx religiouEea oa autrea personaa espiritiels ent 
preignent les proiitz come deania aor la peine avauntdite. Et 
me^me cest eetatut sextende et soit teuoz de toutz terres, et 
tenementz, feea, advoesons, et autrea poBBessions purcbaces, et 
a purchasers al oeps dea gildea et firatemitees. Et enoutre eat 
aaauntuz pur ce qe maira, baillib, et communes de citees, burglifl, 
et antres villea, qont commone perpetuel et antres qont offices 
perpetuels sout auasi perpetnela come gentc de religion, qe de 
cest tempe enaTuunt lis ne purchocent a eux et a lour commone 
ou office sor la peine confenue en la dit estatnt de religiotises. 
Et de ce qe autrea aont posseaaionez ou Eemt pnrchacez en tempa 
avenir a lonr oeps, et ils ent preignent oa prendront les prolitsc, 
suit aemblablement fait come devannt eat dit de gentz de religion. 

TBASBLA.TION '. 
Whereas it is contained in the Statute De Heligioais, That no 
religions, nor other whatsoever he be, do buy or sell or under 
colour of gift, or term, or any other manner of title whatsoever, 
receive of any man, or in any nunner by [gift*] or en^^ne* cauaa 
to be appropriated unto him any lands or tenements, upon pain 
of forfeiture of the same, whereby the aaid lands and tenements 
in any manner might come to mnrtmun; and if any religions, 
or any other, do againet the said statute by art or engine in any 
manner, that it be lawful to the king and to other lords upon 
the said lands and tenements to enter; as in the said atatute 
doth more fully appear: and now of late by subtle imaginatioD 
and by art and engine some religious persons, paraona, vicars, 
and other spiritual persons, have entered in divers lands and 
tenementa, which be adjoining to their churches, and of the aame, 
by anfferance and assent of the tenante, have made church yards, 
and by bulls of the Bishop of Rome have dedicated and hal- 
lowed the same, and in tliem do make continually parochial 
bntying without licence of the king and of the chief lords; 
therefore it is declared in this Parliament, That it is manifestly 
' BeviB»d SUtates, ist Ed. p. 357. ■ Ctaft. ■ Devioa. 
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within the compasa of the mid statute ; iinil moieover it is CH. VI. 
agreed and afiaented, that all they that be pasBecsed hj feofTment '~~ 
or b; other roanner to the use of religious people, or other 
tpiritual perBOUB, of lands and tenements, fees, advowaons, or any 
manner other poasesaiona whataoever, to aniortiee them, and 
whereof the aaid religions and spiritnal persona take the pivfita, 
that betwixt this and the feast of St. Michael next coming thej 
shall cause them to be amortiaed b; the licence of the king and 
of the lords, or else that they shall sell and aliane them to some 
other use, between tliis and the aaid feast, npon pain to be for- 
feited to the king and to the lorda, according to the form of the 
aaid Statute of Saligiona, as landa purchased by religioua people ; 
and that from henceforth no such purchsfe be made, ao that 
Buch religious or other spiritual persona take thereof the profits, 
as afore ia said, upon pain aforesaid; and that tlie aarae atatute 
extend and be observed of all lauds, tenements, feea, advowaons, 
and other posEeEsions purchased or to be purchased to (he use 
of guilds or fraternitiea. And moreover it ia assented, becaufe 
mayors, bailifis, and commons, of cities, boroughs, and other 
towns which have a perpetual commonalty, and others wbicb 
have offices perpetual, be aa perpetual as people of religion, that 
from henceforth they shall not purchaEC to them and to their 
conimops or office upon pain contained in the aaid Statute De 
Beligioeia; and whereas others be possessed, or hereafter shall 
purchase to their use, and they thereof take the profits, it ahall 
be done in like manner aa is afore aaid of people of religion, 

2. Tlie following three cases are takea from the volumes 
of CaleDdars of Proceedings in Chancery^ above referred to. 
The pointfi which the cases illustrate have already been 
sufficieatly dwelt upon. 

(i) Proceedings m Chancery in the reign of Henry V. William 
Dodd V. John Browning and another. {Calendar of Pro- 
ceedinys in Chancery, i. p. xiii.) 

To my worthy and gracioua Lord Bisahope of Wynchester, 

Chanceller of Yngelond. 

Besecbing mekely youre povre bedeman William Dodde, 

charyoteer, wheche passed over the see in service with our liege 

lord, and was oon of his charioteiya in his viages ; and of hyse 

treste ffefed in my land John Srownyng and John ... of 

Chekewell ' with my wyfe, wheche John, and John afterwards 

' Feofltes tonsesi 
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CH. TI. Hzensto mj wyll and wetfnge pot my I&nd to ferme, and del7T«red 

my mevable good the valewe of xz mnrke where hem leste, aad 

thoB they kepe iny dede and the indeatare with my morable 
good onto myne ondoynge, laue than y hare youre exoylent 
AQcl gracious heipe and lordship ; besechinge yow at reverence 
of that worthy Frince yi sowle youre fader, whooe bedeman j 
am ever, that ye woll aende for John, and John afTomide, that 
iiie cause may be knowe why tbey withbolde my good to myne 
uudoynge ; alao wheche am nndu for Lrusinge in service of oor 
liege lorde, and in service of that worthy Piincease my lady of 
Clarence, and ever wolde yef my lemye myght serve worthy 
prince sone. At reverence of (Jod and of that pereles Priac« 
his moder take this matter at hert of almea and charite. 

(3) WHliam of AnrndtJ, Eiq. y. Sir Maurioe BerheUy, Knight, 
and other: {Calendar, i. p. asexv. Temp. Henry VI.) 
Beaechith mekely William of Anmdell esqayer that for as 
moche as John, somme tyme Lord of Anindell and of Man- 
travers his fader, wham God aseoile, enfeoffed Robert Lord 
Ponyngges and William Rjmau yet on lyve, and dyverse other 
persons nowe dede, yn bis manors of Hyneford, Spertegrove, 
Stoketristre, Cokelyngton, Bayford, and Lyghe yn the counte of 
Somerset wyth the officis of the kepyng of the forest of Sele- 
wode yn the fame counte, to the enteut that the said feoffees 
shonld performe bis wille, whiche he would afterward declare 
ioncbynge the eeid manors and officis. And afterward by bis 
dede ensealed with the eeale of his armys, declarid his seid wille 
touchynge the seid manors and ofBcie forseid, yn eoche forme as 
tlie Beid nowe besecher owytb to have the forseid manors and 
ofiBcis to bym and to the heirs of bis body comyng ; as by the 
seid dede of declaracion of his wille hit pleynly may appere. And 
afterward the seid late Lord of Arundell dyed; after whos deth 
John late Erie of Amndell his sone and heir, the seid feofiinent 
notwj'tbstondyng, entred yn tbe seid manors and occupyed the 
seid office, enclaj-myng the same manors and office as sone and 
heir; and than of tbe same manors and office enfeoffed Mores 
Berkeley knyght, John Hody, William Sydeney, John Lylye and 
John Qrendon olerk yn fee, to the entent to performe his wille, 
the whiche he wolde afterward declare, touching tbe seid manors 
and office. And afterward by hie letter wreten wyth bis onne 
band at Borne, yn Seynt Martyn's day, the yere of the reigne of 
cure soverayn Lord the JCyng that nowe is the xiii, dyreote nnto 
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Alisnore connteaae of Anmdell his moder, and aIbo lady and CE. VL 

moder to the Mid besecher, declared openly that hit was his 

wylle', that a state shoulde be made to the seid besecher his 
brother, yn all the B£ud manors and office, according to the wille 
of hia seid fiider, yo the most Borest wyae; which writyng 
nooght withstcudyng, and that the seid besecher hath ofte 
t3iiiys reqnyred tLe forsaid Morys and his seid coofeoffees to 
have made a state of the forseid manors and office to the some 
besecher, and to his faeira of his body begete, acoordyng to the 
willea, aa well of his seid lord and fader, as of his forseid lord 
and brother; whiche the seid Mores and his seid coofeoffees 
have all weye reFosid and yet refuse to doo, to the lykly dis- 
heritaunoe of the seid besecher, bnt yf he be remedyet by youre 
gracioas lordship, hit lyke yonre seid Lordship to sonde by a 
serjaont of armes for the seid Moris, and his said cofeofFees, cow 
beyng yn London, to appere afore you yn the Kyngia Ghauncery, 
at a day by yowe to be lymeted, and than there to be ezamynyd 
of all the matters forsaid, and therenppon to con)pelle tham to 
make a enfficiant and snere astat of all the seid manors and 
office to the said besecher, and to the heirs of his body comyng, 
for the love of Ood, and yn the wey of charite. 

(3) Examinaiion by tht Bishop of Bath and WeUs, Chaneellor 

of England, of two •pertotu to nhom one Robert Crody had 

made a feoffinent by parol, on his death-led, in tma far hi* 

vjife for life, ujith remainder to hia datighler in tail. (CcU. 

w>L I. p. aiiii.) 

Be it hade in mynde that the x. day of August the reigne of 

Eynge Henry the sjxt after the Conquest xvit", John Oorer 

of Wyntenayse Herteley in the shire of Sathampton, husbond- 

man, and Thomas Attemore of the same tonne, hnsbondmau, 

apperyng afore the right rererent Fader in Gode the Bisshop of 

Batii and Welles Chauuceller of Ingelond, in his inanoir of Dog- 

menfeld, and ther examined sererally nppon a certein feffe- 

ment mode to thayme by one Bobert Crody of cerleyn londes 

and tenements in the tonne afore especified, Eayde and confeeayd 

ther expressely by there othes npon a boke howe that the 

saide Bobert, the Wednesday nyxt after the fest of Seint Michell, 

the yere of the reigne of Kynge Henry the fyfte after the Con- 

< Notice the informal character of these earlr wills. In one cue it is 

a dead of deelaiation of tmat, in the other > letter that is ooniidered to 

operate oa a will. See below, Chap. TIIL 
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CH, VI. quest, viii^, ld the ev^Bjag, leyng in aa haaae of Ms awen 
-— atte the eaide tonne, bo sore seke in hie hede that for hia seke- 
nesM he myght noght be remeved, in to bo moche tliat in the 
same nyght following he died, oallede to hym the forsaido John 
and Thomas, aayng to tiiajm in this maner — ' Sires ye be the 
men in wbome I have grate trust afore moche other persones, 
and in especial that snche will als I shall declare yon atte thia 
tyme, for my inll and last will, shall tbrogh your gude help by 
oure Lordes mercy be perfourmed; Wherefore I late you have 
full knowlich, that this house which I ly in, and all myn other 
londee and tenements in this toune, I yeve and graunt« to yon, 
to holde to you your heirea and your assignes, to this entent, 
that after myn deces, ze shall make estate of the same house, 
londes and tenements to Alice my wyfe [for] terme of hir lyre, 
so that after hir deth thay remayne to Margarets my doghter, 
nnd to the heires of hir body loufully becomyng, and if sche die 
withonte heir of hir body comyng, that then thay remsyne to my 
right heires for evermore. And to thenteut that this my last 
will mowe be performed by you, als my trust is that it shall be, 
her atte this tyme I delyver you possessioa of thia house in the 
name of all my londes and tenements afore especified ', als holy 
nnd entierly als they wer ever myn atte any tyme,' By force 
wherof the forseide John and Thomas wer possessyd of the 
house, landes and tenements aforseide, in thalre demesne als of 
fee, and of the same house, londes and tenements made estate to 
the saide Alice, aJ^r the deth of hir saide hosbond, accordyug 
to the entent and will afore declared. 

(4) The followiog case is interesting, as showing aD at- 
tempt made to obtain a recognition of usee as an integral 
]>art of the common law at the bands of the Common Ijavr 
Courts, and the reasons why it was unsuccessful. 

Ybab Book, 4 Kdwabd IV, 8. 9. Trandaiion. 
In a writ of trespass quare vi et armU eUmmm fregit *, efc, 
H arborti ntceidit, etc., el kerba* conoulcavit el eoruttmpnl, tie. 

' A perfect lirery of leisin. See above, Ch^), III. % la (a). 

* This was the regular form of a writ of treapMS (tolaDds) vi et armls,aa 
oppoeed to a writ of treip«8s ' on the case.' The latter waa an eztenaioii 
(bf virtue of statute West II. c. 34) of the writ of treepase, which was 
originallf applicable onJyto violent iujuriea, to all oases of damage oauMd 
by nriffeazanoe (oominiBaioD of WTongfUl acts), or even by » 
(omiBaion of acta which a person Is bound to do}. 
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CaUAy^. The plaintiff ought not to have hia action, for we CE. VI. 

say that long before the eapposed trespaaB one J. B. was seiaed 

in fee of certain land and di«d so aeised, which then descended 
to the defendant as heir-at-law of the said J. B., being the place 
where the treapaas is supposed to have been committed, and the 
defenilant being seised in fee of the said lands enieofied the 
plaintiff in fee, to the use of the defendant and upon confidence, 
and then the defendant by snSerance of the plaintiff and at his 
will occupied the land and cut the trees within the said land 
and depastured the herbage, which are the trespasses complained 
of in the action. 

Jmney*. That is no plea, for that is no certain matter — the 
sufferance of the plaintiff and that the defendant occupied by 
the will of the plaintiff — for such sufferance and will cannot 
be tried, for the intent of a man is uncertain, and a man sbonld 
plead such matter as is or may be known to the jury, if the 
issue should be tsken thereon*. And this cannot be upon the 
alleged sofierance or will of the plaintiff that the defendant should 
occupy, &c, ; and therefore in such a case to make a good issue 
or matter traversable, be should plead the lease made by the 
plaintiff to the defendaDt to hold at his will, Which is matter 
traversable, and that may be tried. 

CaUiby. 'Wherefore should the defendant not avail himself 
of this matter, when it follows by reason that the defendant 
enfeoffed the plaintiff to the use of the defendant, and so that 
the plaintiff is only in the land to the use of the defendant, 
and the defendant made the feoffment to the plaintiff in trust and 
confidenoe) And the pluntiff suffered the defendant to occupy 
the land, so that by reason that the defendant occupied the land 
at his will, this proves that the defendant shall have the advantage 
of this feofiinent in trust, in order to jnetify his occupation of the 
land by this cause, &c. 

Moik*. This is a good ground of defence in Chancery, for 
the defendant there shall aver the intent and purpose upon such 
a feoffinent, for in the Chancery a man shall have remedy 
according to conscience upon the intent of such a feoffinent, 
but here by the course of the common law in the Common Reas 

> Coiuual for defendant. * ConDMl for plaintiff. 

* The Chancellor u an ecclesiaatic eonid look into s nun's heart and 
conadence and seelrbat his intent wu ; a jury' could only pronounoe apon 
matter ' in pais,' open aotoriooB faots known to all the neighboutB, See 
abo*e, p. 334. 

• Ajodge. 

Z Z 
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CH. VL or King's Bench it ia otberwiae, for the feoffee shall have the 

land ; and the feoffor shall not jnstify contrary to bis owa 

feoffinent, that the said feoffment was made in confidence or the 
contrary. 

CaUAy. The law of Chancery ia the common law of the land, 
and there the defendant ahall have advantage of thia matter and 
feofiinent; wherefore then ahall he not have it in the same 
manner here I 

MoiU. That cannot be ao hero in this court, as I hare already 
Baid, for the common law of the land ia diffurent from the law of 
Chancery on this point. 

Calesby passed over the point ; and as to the trees he repeated 
the former plea, and aaid that he had no further anawer. Aa 
to the herbage, he said that the plaintiff was aeiaed in fee and 
leased the land to the defendant to hold at hie will, &e. ; where- 
fore the defendant entered and committed the alleged treapaases 
for which the action waa brought. 

Jenney traversed the lease, Ac. 

(5) The following cases show that though lands mi^rht be 
held to the use of a married woman, the Chancellor would 
not allow her to join with her husband in disposing of her 
interest during the coverture or marriage, but would treat 
any disposition made by the feoffee to usee at the joint 
request of the husband and wife as a breach of trust, for 
which the feoffee must answer. The principle upon which 
this rule was established is clearly stated in the cases below. 
On similar grounds it has become the established practice 
to protect the wife against imprudent dispositions of her 
property under the influence of the husband by inserting in 
the deed of settlement a provision that she is not during the 
coverture to make any alienation of her property by way of 
anticipation ^. Subject however to this restriction, a married 
woman had, prior to the ist of January, 18U3, the same 
absolute power of disposifion over property held by trustees 
for her separate use as if she were unmarried ; and now by 
the Married Women's Property Act, 1 882, the intervention of 

' Bf sect. 19 of the Marr[ed Women's Property Act, iSBa, the efficacy 
of a provision in restraint of anticipation is with certain limitationa pro- 

Uigitizeacy Google 
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a trustee is no longer necessary, and a mMried woman is CH. TT. 
capable 'o£ acquiring, holding, and diBposiDg by will or otber- 
wise oE any real or personal property as ber separate pro- 
perty, in the same manner as if she were a feme sole \' 

Yeab Book, 7 Edwasd IV, 14. 8. Trandation. 

There waa the followii^ case in Ohanoery, A man was 
enfeoffed to the nse of a woman, who took husband (baron). 
Husband and wife then sold the land to a stranger, for a certain 
sum of money, the wife received the money; and husband and 
wife then prayed the feoffee to the use of the wife to make an 
estate of this land to the etranger, and he enfeoffed the stranger. 
Afterwards the husband died, and the wife briags a subpoena 
against him who hod been enfeoffed to her use, and he pleaded 
all the circumstances, and to thia plea the plaintiff demurred*. 
And the case was rehearsed in the Exchequer Chamber before 
the Chancellor and the Justices of both Benches. 

Starkey (for the plaintiff). The plea is not anfficieut, for what 
was done by the wife was void, for if she had been aeised of the 
land, and the husband and the wife had made a feoffment thereof, 
after the husband's deatb she would have had a 'cut in vita',' 
for that the feoffment made by the wife during the coverture is 
void, and so here in conB4nence this sale made bj husband and 
wife was entirely the act of the husbaud, and not of the wife, Ac. 
Ad guod iota ewria eonount, etc And the Chancellor said that 
the wife nan poteit emumtin during the coverture, if it be 
through dread or coercion (that she did it), that cannot be stud 
to be consent, and everything that a married woman does shall 
be sud to be done through dread of her husband, and that they 
would pay no r^ard to the fact of her having received the 
money, because she could have had no advantage of it, but only 
the husband, &C. The Chancellor aaid to St&rkey, 'What do 
you pray 1 ' 

' 45 tmd 46 Vict c 7S, aoet. 1 (1). 

* That is, ahe admitted the plea to be true in fiwt, but alleged that the 
facta therein et«t«d, though true, did not in point of law amonat to a valid 
anawer to her claim. 

' Thia waa the lemed; bj whiah the wife might recover after the hua- 
bsnil'a death her landa in the hands of a feo&ee to whom the hnabaud had 
granted them with the aaaent of the wife, although abe had herself been 
a partj to the fboCbnenl. See the form of the writ in the nait caae. 
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[Slarkey.'] We p»y that the defendant ahonld be committed to 
pruon until he have satufied na concerning the land, &c. 

The Chancellor. You con have a subpoena against the vendee 
who is in poEBceaion of the land, and recover the land against 
him'. 

Y^erton. If be knew of the deceit and wrong done to the 
woman, then the subpoena lies agajnst him, otherwise not. 

The Chancellor. He knew that the woman was a feme covert. 

Slarfx^. We pray that the defendant be committed to prison, 
and ae to the subpoena against the other we wish to be advised. 

Yeab Book, 18 Edwabd IV, 11. 4. TraTtsIation. 

There was the following case in the Chancery. A feme tole 
made a feoffment in confidence {to her own use), and then took 
husband, and during the coverture (she dying in her husband's 
lifetime) she declared her will that her feoffees should make aa 
estate to her hnaband, to him and his heirs for ever, and alter 
her death her husband sued a subpoena. The question was 
whether tliia will was good or not. 

Tremaile, It seems that the will is good, and that the feofi'ees 
will be compelled to make an estate according to the will. For 
just as the wife can make executoie with the agreement of her 
husband*, so can she declare her will by the agreement of her 
husband that the feoffees should make an ettate to the husband, 
and conscience will see that it should be done. 

Yavigor. There ia a great difference between your case and thia 
case, for there are divers cases in which by agreement with her 
hoaband the wife may make executors, as if a bond be made to a 
womoji before her marriage, during the coverture by agreement 

' It was the interference of the Chancellor with the ' franc tenement ' 
which made the Commoas so jealous of his jurisdiotion in the earlier 
stages of its growth. See Spence, Equitable Jurisdiction, i, p. 344. 

' As a general mle, prior to the Harried Women's Property Act, i88a, 
a married woman could make no valid will. Her husband might however 
Hsseiit to ber digposing of her peisonal property by will thereby waiving 
his right to take out administration to her property, and effect would 
then be given to tbe diopositions of her will. This however could onljr 
extend to tbose rights of the wife which had not become vested in the 
husband in his marital right : theea (before the Harried Women's Pro- 
peri7 Act, 1670) were conflned to ' cboses in action not reduced into pos- 
Bossion,' e.g. a debt due but not paid, and parapherDalia, As to th« 
complete powers of dispoBition by will or otherwise now given by 
the Harried Women's Property Act, iCBa, see above, p. 341. 
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with her husbfuid she can make executors, and in that case the CH. VL 

executors shall have an action of debt on the bond, becanse — - 

the husband cannot in an^ wise have an action upon it after 

the death of the wife, for his interest is determined by her death ; 

so as to her apparel, which is called in our law parajAemalia, 

of this by agreement with her husband she can make a will, 

and that would be good, and tbey are tbe goods of the husband, 

but in the present case the law ia otherwise, for the law will not 

suffer anything done by her during the coverture to be good, 

and if during the coverture she makes a feoffment of her land, 

it ia void, and this proves well that nothing done by her daring 

the coverture is good concemiDg any inheritance, for the writ 

'cni in vita' runs, 'cui ipsa in vita sua conttadicere non potnit," 

and so this proves well that her act and her will is void during 

the coverture, &c. 

Jaye ad idem. If this will be good, the inheritance of the wife 
during the coverture will not be safe from alienation by the 
husband, for the feoffment made before the coverture ia to that 
intent that die alienation of the husband should be ineffectual, 
and thus if the will should be effectual, that would be prejudicial 
to the heir (of the woman), qaod Stdiard etmeestil. 

The ChaTteellor. The will cannot be good, for she cannot 
acquire or lose land during the coverture without her husband, 
and seeing that she cannot do that at the common law, and that 
any act done by her is merely void, the law of conscience says also 
that her will should be so (void) ami ineffectual. 

TremaUa. A fine levied by husband and wife is good. 

Yavitor. The reason is that she shall be examined in open 
court by the justices, and her intent is proved by matter of 
record. 

But the opinion of oil those at that time, except Tremaile, was 
that the will was void. 
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CHAPTER Vn 

THE STATUTE OP USES AND IT3 PRIHCIPAl EFFECTS 
ON MODERN CONVEYANCING 

In the last chapter Hie early history oE uses of lands haa 
been traced in ontlme. It has been seen that, originatmg 
simply in a moral or reli^ooB obligation, a nse of lands 
became a recogniEed collection of rights and duties, incum- 
bent npon and enjoyed by the legal owner and the beneficiary 
respectively, and capable of being assMed and enforced by 
tiie proper tribunal. In reTiewing the subsequent history 
of uses it must be borne in mind that the tendency of 
philosophical thought prevailing at the period in question was 
lo invest all abstract ideas with a real and subsbuitia] existence, 
to treat of them not merely as collective names for a variety 
of particular facts and circumstances agreeing in the points 
designated by the general name, but as having a real 
existence, apart from the particulur or individual instances, 
and possessing definite attributes or properties necessarily 
inherent in liieir essence; These 'realist notions will be found 
to have exercised an important and pernicious influence upon 
the development of tiie law of land, and this influence is most 
conspicuous in the history of uses. A nse is now r^arded 
as an abstract entity, poBsessing certiun qualities of its own, 
which naturally flow from it or are inherent in it. Thus 
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the development of tbe law is freqaeotly the result of a CH. VIE. 
diBcnssion as to what these esseDtial qualities of a use are, ^ ^■ 
aud when they are sappoeed to be ascertained by reasoning, 
they are made the boeiB of judicial decision, all other con- 
suJemtioos, each as expediency, or conformity to general 
principles of law, being thrown into the background. It 
must be confessed that the handling of ' uses ' by the com- 
mon lawyers contotats nn&TOurably with the enlightened 
system which had been constructed by the succeaaion of 
ecclesiastical chancellors. 

§ I. Tie Statute of Vteg, 27 Henry VUI, c. 10. 
Before the passing of the Statute of Uses in the twenty- 
seventh year of Henry YIII, attempts had been made to 
protect by legislation the interests of creditors, o£ the king, 
and of the lords, which were affected injuriously by feoffments 
to uses. It has already been seen that the legislature at 
a very early date interfered in the interest of creditors to 
render uses liable to be taken in execution for debt'. By 
I Bichard III, c 1, the conveyances o£ c^iui que lue were 
made good without assent of the feoEEees'; and by 4 Hemy 

* See EboTB, p. 318. 

* This statute, ftftar reciting ' that hj privy and anknown feoffinenta 
gi«4t munirety, trouble, coota and grierona vaxatioos do daily grow betwixt 
the king's aubjecta, inaoinnch thai no man that bayeth lands, tenements, 
rents, aerviceo, or other hereditaments, nor women whicli have jointure or 
dower in any lands, tenements, or other hereditaments, nor the laat will 
of men to be performed, nor leases for term of lifb or of years, nor annui> 
ties granted to any person or persona for their aerrices fiir term of their 
lives or otherwise, be in perfect surety, nor without great trouble and 
doubt of the BaoM by reason of such privy and unknown feol&DeDta,' enacted 
' that every estate, feoffment, gift, release^ S™''^ leases, and confirmations 
«f landa, tenemental rents, servioes, or other hereditaments, made or had, 
or hereafter to be made or bad, by any person or persons being of full age, 
of whole memory, at large and not in duress, to any person or persons, 
and all recoveries and executions had or made, shall be good and effectual 
to him to whom It ia so made, had or given, and to all other to his use, 
against the seller, feoffor, donor, or griiittor of tlie same, and againal the 
Milan, feoffbrs, donors, or grantors, and his and their heirs claiming the 
same only as heir or heirs to the same sellers, feoffors, donors, or granton, 
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CH. VII, VII, c. 1 7, the lord was given the wardship of the heir. 
i ^' The tendency of these and similar enactments was to assi- 
milate in some particulars the position of cetlai gve tue to 
that of l^al owner, to throw upon him some at aU events 
of the hardens and liabilities attaching to the legal owner- 
ship. What imperfect Buccess attended these attempts ap- 
pears from the preamble of the Statute of Uses. The object 
of that Statute was, by joining the possession or seisin to 
the use and interest (or, in other words, hj providing that all 
the estate which would by the common law have passed 
to the grantee to uses should instantly be taken out of 
him and vested in cettui que itte), to annihilate altogether 
the distinction between the l^al and beneficial ownership, 
to make the ostensible tenant in every case also the legal 
tenant, liable to his lord for feudal dues and services, — 
wardship, marriage, and the rest. As will be pointed oat 
in the next chapter, by converting the use into the legal 
interest the Statute did away with the power of disposing 
of interests in lands by will, which had been one of the 
most important results of the introduction of uses. Probably 
these were the chief results aimed at by the Statute of Uses. 
A strange combination of circumstances — the force of usage 
by which practices had arisen too strong even for l^islation 
to do away with ^, coupled with an almost superstitions 

And every of them, and agaiiut all other haring or claiming an; title or 
intereat in the aame only to the uae of the same aeller, feoffor, donor, 
or grantor, or sellers, donors, or grantors, or his or their aaid heirs, at the 
time of the bargain, sale, covenant, gift, or grant mad^ saving to every 
person or persons mch right, title, action, or Intetest by reason of any 
gift in tail thereof made, as they ought to have if this Act bad not been 

' The invasion of ' the old accustomed law ia many things,' especially 
the interfbrenc« with the practice of disposing of lands by vrill, was one 
of the grievances which led to the insurrection of 153G. * Masters, there 
ia a statute made whereby all persona be restrained to make their will 
upon their lands ; for now the eldest son must have all his father's lands, 
and no person, to the payment of his debts, aeither to the advanoeonent 
of his dau^ters' marriages, can do nothing with their lands, nor oaimot 
give to his yotmgest son any landsi' Speech of Hr. SheriH Dymock at 
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adherence on the part of the conrte to the letter of the CH. Til. 
Statute — produced the cnrioos reeultj that the efFeet of the * ' 
Statute of Usee was directly the reverse of its purpose, 
that by means of it secret conveyances of the legal estate 
were introduced, while by a Btiained interpretation of its 
terms the old distinction between beneficial or equitable and 
legal ownership was revived. What may be called the 
modem law of Real Property and the highly technical and 
intricate system of conveyancing which still prevails, dates 
from the legislation of Henry VIII. 

37 Hbnbt \1U, cat. 10. An Act coMCEBimrQ Uses 
AKn Wills. 
"Where by the common lawB of this realm, lands, tenements, 
and hereditaments be not devisable by testament, nor ouglit to 
be tranaferred from one to anctber, but by solemn livery and 
Beiein, matter of record *, writing sufficient made botta jidi, with- 
out covin or fraud, yet nevertbeleBs divers and snndry imagina- 
tions, subtle inventions, and practicee have been used, whereby 
the hereditaments of this realm have been conveyed from one to 
another by fraudolent feoflmeuts, fines, recoveries, and other 
aeaurances craftily made to secret uses, intents, and trusts, and 
also by wills and testsroents, sometimes made by nude parolx 
and words, sometimes by signs and tokens, and sometimes by 
writing, and for the most part made by such pereons as be 
viaited with eickuess, in their extreme agonies and pains, or at 
such time as they have bad scantly any good memory or re- 
membrance ; at wbich times they being provoked by greedy and 
covetous persons lying in wait about them, do many limes 
dispose indiscreetly and unadvisedly their lands and inheritances ; 
by reason whereof, and by occasion of which fraudulent ieoff- 
ments, fines, recoveries) and other like assurances to uses, con- 
fidences, and tmsts, divers and many heirs have been nnjnstly 
at sundry times disinherited, the lords have lost tbeir wards, 
marriages, i-eliefs, barriots, escheats, aids, pur Jair Jttx eMvaU^r 
and par JUe marier, and scantly any person can be certainly 
assured of any lands by them purchased, nor know surely sgainst 

Homcutle, quoted from Bolls Houie MS. A. 3, 99, in Froude, History of 
Engluid, ni. gi. 
' That is, by process in a court of record, e. g. by fine or racoTflry. 
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CH. VII. whom tbey shall nse their actioni or ezecation for their rights, 
S 1' titles, and datieB; ako men mamed have loat their tenonciea by 
the curteay, women their dowers ; manirest peiguHes by trial of 
Bach secret wills and nses hare been committed ; the king's 
highness hath loet the profits and advantages of the lands of 
persons attainted, and of the lands craftily pnt in fec^ment to 
the uses of aliens bom, and also the profits of waste for a year 
and a day of lands of felons attainted, and the lords their es- 
cheats thereof; and many other inconTemences have happened, 
and daily do increase among the king's subjects, to their great 
trouble and inqnietnefs, and to the utter enhrereioD of the 
ancient common laws of this realm ; for the extirping and 
extinguishment of all such subtle practised feoffments, fines, 
recoTeries, abuses, and errors heretofore used and accustomed 
in this realm, to the subTersion of the good and ancient laws of 
the same, and to the intent that the king's highneas or any 
other his subjects of this realm, shall not in any wise here- 
after, by imy means or inventions be deceived, damaged, or 
haii, by reason of snch trusts, uses, or confidences : It may 
please the King's most royal Majesty, that it may be enacted 
by bis Highness, by the assent of the Lords Spiritual and 
Temporal, and the Commons, in this present parliament assem- 
bled, and by the authority of the same, in manner and form 
following: that is to say, that where any person or persons 
stand, or be seised*, or at any time hereafter shall happen to 
be seised of and in any honours, castles, manors, lands, tene- 
ments, rents, Bervices, reversions, remainders, or other here- 
ditaments, to the use, confidence, or trust * of any other person 

■ In order to bring this statute into operation, one person must, be atiaed 
to the use of anoOitr. Hence tbe first grantee must have an estate of free- 
hold, e.g. the land must be convejed by feoffment or otherwise to .^ in fee, 
or in tail, or for life, to the use of B, This «x«cuCm the use in B, and B 
tabes the estate limited to him by virtue of the statute, everything which 
would have been given to .^ by operation of the common law being 
inatantly taken oat of him and vested in £. On the other hand, if lands 
are given to A for ten jrears, or for any estate less than freehold, to the 
xuaotB, A ianot sriud to the use of B, Le. be has not tbe poeseesiou as of 
. freehold, eonsequently the Btstute does not operate, and A retains the 
iegai interest in the term. For tbe same reason the words of thti statute 
hare no reference to copyhold estates. 

' Though the word that is most frequently employed to designate the 
beneficial interest is 'use' — e.g. feoffment to A and his heirs to the Mae of 
Sand his heirs — any words expressing the same Intention are sufBcieat 
to raise a < use.' In practice however, since the revival of the jnrisdiotiou 
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or pereona ", or of nny body politick *, by reaEOU of any bargftin, CH. VII, 

Bale, feoffment, fine, recovery, covenant, contract, agreement, will, or i !• 

otherwise, by any manner means whatsoever it be ; that in every 

snch esse, all and every such person and persons, and bodies politick, 

that have or hereafter shall have any gnch use, confidence, or trust, 

in fee simple, fee tail, for term of life, or for years, or otherw iae ; or 

any use, confidence, or trust, in remainder' or reverter, shall from 

henceforth stand and be Mised, deemed, and adjudged in lanfol 

seisin, estate, and possession of and in the same honours, caetles, 

manors, lands, tenements, rents, services, reversions, remainders, 

and hereditaments, with their appurtenances, to all intents, oon- 

Btmctions, and purposes in the law, of and in snch like estates, 

as they had or shall have in use, trust, or confidence of or iu the 

same ; and that the estate, title, right, and possession that was 

in such person or persona that were or hereafter shall be seised 

of any lands, tenements, or hereditaments, to the use, confidence, 

or trust of any such person or persons, or of any body politick, 

bo from henceforth clearly deemed and adjudged to be in him or 

them that hare, or hereafter shall have such use, confidence, or 

trust, after such quality, manner, form, and condition as they had 

before, in or to the use, confidence, or trust that was in them *, 

uf the Court of Chsnoery as explained below, the word um is oommonly 
applied to a different species of interest to that designatod by trvtt. 

' One person must be seised to the nae of anoOtr, ao if lands are con- 
veyed to A and B and their heiis to the use of A and B and their heirs, 
there is here no person seised to the uae of another, and consequently the 
oonvejiince does not operate under the statute, but has its effect at 
commoD law. It is otherwise if there Is any substantial difforenoe be- 
tween the peiBons to whom the seiain ia given and the oului:) qmuteut, e.g. 
if lands nre given to A and B and their heirs to the use of A, B, and C and 
their heirs. Here the statute operates. 

' Or corporations, see above, p. ai8, n. i, 

* Therefore remainders can be created by way of use as well as at 
common law; e.g. feoffment to A and his heirs to the use of B for life, 
remainder to the use of C iu tail, remainder to the uae of D in fee. See 
Table III in Appendix to Part I. 

* The statute contains a double provision, (i) that the interest of catui 
qut urn shall be turned into an actual possession or legal seiun (thus. If 
lands are given to A and his heirs to the use of B for life, or to the use of 
C for ten years, by virtue of this provision B is seised of a freehold estate 
for life and ia possessed of a term of ten years) ; (a) that the common 
law eeisio shall be taken out of the grantees or feoKes and vested in talui 
gw tiae. Hence it follows that the estate limited to catui gus um must not 
be larger than that given to the grantee or feoffee to uses : e. g. a grant 
to A to the use of B and his heirs would only give B a life estate^ 
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CH. VII. a. And be it fdrtiter eiittct«d by the anthoritj aforcsiud. That 
f 1- where divers and many persone be or hereafter shall happen to be 

' joiittiy seised of and in any lands, tenements, rente, revemo&B, 

remainden, <ff otiier hereditaments, to the ure, confidence, or 
trust of any of them that he so jointly seised*, that in every 
such case that or those person or persona vhioh have or hereafter 
■hall have any such use, confidence, or tmst, in any snch lands, 
tenemente, rents, reversions, remainders, or hereditaioenta, shall 
firom henceforth have and be deemed and adjudged to have, only 
to him or them that have, or hereafter shall have, Euch use, 
confidence, or trust, such estate, possesstOD, and seisin of and in 
the same lands, tenements, rents, reversions, remainders, and 
other hereditaments, in like nature, manner, form, condition, 
and coarse, hb he or tbey had before in the use, confidence, or 

trust of the same lands, tenements, or hereditaments 

3. And where also divers persons stand and be seised of 
and in any lands, tenements, or hereditaments in fee-simple 
or otherwise, to the use or intent that some other person or 
persons shall have and perceive yearly to them and to his 
or their heirs one annnal rent of x. li. or more or less out of the 
same lands and tenements, and some other person one other 
annual rent to him and his assigns for term of life, or years, or 
for some other special time, according to such intent and use as 
hnth been heretofore declared, limited, and made thereof* : Be it 
therefore enacted by the authority aforesaid, that in every such 
case the same persons, their heirs, and assigns, that have such use 
and interest to have and perceive any such annnal rents oat 
of any lands, tenements, or hereditaments, that they and every 
of them, their heirs and sssigns he adjudged and deemed to 
be in posse^on and seisin of the same rent of and in such 
like estate as they had in the title, interest, or use of the sud 
rent or prolit, and as if a sufficient gmnt or other lawful con- 
veyance had been made and executed to them by such as were 
or shall be seised to the use or intent of any such rent to be had. 

Therefore a seisin should alwafs be crested 'ccextensive with the uses 
which are intended to be raised.' (Sngden's Ollbert on Uses, p. 137.) 
In practice, an estate in fee simple is always limited to the cixnmon law 



' e. g. when there ho* been a reoffinent to A, B, and C and their heira to 
the use of A and his heira. 

' That is, where lands are vested by feoSment or otherwise In A and 
his heirs to the ose and intent that B and his heirs for ever sball receive 
a r?nt (tee above, p. 938, a. a) issuing out of those lands. 
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miide, or paid according to the very trust and intent thereof, CU. VII. 
and that all and every snch peraon and persons aa have or here- i '■ 
after shall have any title, use, and interest, in or to any such 
rent or profit shall lawfully distrain for non-payment of the eaid 
ren^ and In their own names make avowries, or by their bailifb 
or servanta make oognisances and justifications', and have all other 
Buita, entries, and remedies, for such rente as if tha same rents 
had been actually and really granted to them with auffideut 
clauses of distress, re-entry, or otherwise, according to auoh con- 
ditions, pains, or other things limited and appointed upon the 
trost and intent for payment or surety of snch rent. 

4. And be it further enacted by the authority aforesaid, that 
whereas divets persons have purchased, or have estate made and 
conveyed of and in divers lands, tenements, and hereditaments, 
unto them and to their wives and to the heirs of the hnsband, 
or to the husband and to the wife, and to the heirs of their two 
bodies begotten, or to the heirs of one of their bodies begotten, 
or to the husband and to the wife, for term of their lives, or for 
term of life of the said wife, or where any such estate or pur- 
chase of any lands, teuemente, or hereditaments, hath been or 
Iiereafter shall be made to any husband and to his wife, in 
manner and form expressed, or to any other person or persons, 
and to their heirs and asaigne, to the nae and behoof of the said 

* The eflbct of tbia provision is to vest the rent in aatui pu uaa (,B, Ia«t 
note), and conaequsntlr all the legal remedies for the rent are also vested 
in him, to the same extent ai if he had received a direct grant of the rent 
operative at common law. The limitation of a lent In the first Inslanoe 
to A and his heirs to the use of S and hia heirs is not touched b]' this 
section, which deals only with the case of a peraon being uistd of lemdt to 
the use that another ma; receive a rent. Bent, however, is a ' tenement ' 
nlthla the flnt seetion, and therefore hj a grant of a rent by deed to A 
and hia heirs to the use of B and his hein a use of the rent is executed in 
B, and all the legal remedies which he would have had by a direct grant 
at common law are vested in him. A. rent, as has already been said, is 
regarded aa a freehold interest, and the proper remedy for its recovery, 
before tha abolition of real actions, wa« by aouze of dotoI disseisin. By 
the Conveyancing and Law of Pr<^rty Act, 1881, sec 63, provision is 
made for a person being seised to the use that another may have an ease- 
ment, which previously was not possible. 

' When a peraon whose goods have been distrained seeks to replevy 
them (i. e. reoover by an action of replevin), and the defendant justiflea 
this taking of the goods, he is said to make avowry if he jastiflea in his own 
right (e.g. under a distress for rent in arrear due to him), and to make 
» if he jusliflesin the right of another. 
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CH. VII. Iinsbarid and wife, or to the use of the wife, ns is before reheareed, 
* ^' for the jointer of the wife, that then b every euoh case erery 
woman married haying such jointer made or hereafter to be made 
shall not claim nor hare title to have any dower of the residue of 
the lands, tenements, or hereditaments, that at any time were 
her said husband's, by whom she hath any auch jointer, nor shall 
demand nor claim her dower of and against them that have the 
lands and inheritances of her said husband, but if ehe have no 
such jointer, then she shall be admitted and enabled to pursue, 
have, and demand her dower by writ of dower after the due 
course and order of the common laws of this realm, this act or any 
law or provision made to the contrary tbereof DotwithslAnding '. 

5. Provided always that if anysnch woman be lawfully expulaed 
or evicted from her said jointer, or from any part thereof, vrithout 
any fraud or covin, by lawful entry, action, or ly disccmtinuance 
of her husband, then every such woman shall he endowed rf as 
much of the residue of her husband's tenements or hereditameute, 
whereof she was before dowable, as the same lands and tenements 
so evicted and expulsed shall amonnt or extend onto. 

7. Provided also, that if any wife have or hereafter shall have 
any manors, lands, tenements, or hereditaments unto her given 
and assured after marriage for term of her life or otherwise in 
jointer, except the same assurance be to her made by act of par- 
liament, and the said wife after that fortune to overlive her said 
hnsband, in whose time the stud jointer was made or assured unto 
her, that then the same wife so overlivii^ shall and may at her 
liberty after the death of her said husband, refuse to have and 
take the lands and tenements ao to her ^von, appointed, or 

' The effect of the grant ot lands to the n«e of a man and his wife has 
been already noticed. See above, p. 331. It will be seen from this passage 
that the original meaning of 'jointure ' ia a joint estate given by nay of 
use to husband and wife jointly. In oommon acceptation, however, it 
extonds to a sole estate, &iid is defined by Sir Edward Coke to be ' a com- 
petent livelihood of fl'eehold for the wife of lands and tenemeDlB to take 
efFeot in profit or possession presently after the death of the husband for 
the life of the wife at lesst.' (Coke upon Littleton, 36 b.) Before this 
statute the widow would not hove been endowed of the lands of which the 
husband only had the use. The oonverHion of his beneficial interest into 
the legal estate amongst other legal incidents caused the right of the 
widow's dower to attach, and thua the wife who had been provided for by 
means of a jointure would, but for this provision, have derived an ad- 
ditional benefit from the statute which had not been contemplated. It 
was therefore provided that a jointure preperly created before marriage 
should be a bar to dower ; and thns the law remains at the present day. 
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aesnred during the corerture, for term of her life, or otherwise CH. VII. 
in jointer, except the same asniranoe be to her made b^ act of i l- 
parliaiDent, aa is aforesaid, and therenpoa to have, aek, demand, 
and take ber dower by writ of dower, or otbenrira, according to 
the common law, <^ and in alt mioh lands, tenements, and heredito- 
menta, a> her husband was and stood seised of any state of in- 
heritance at any time daring the coverture; auytUng contained 
in tbie act to the contrary in anywise notwithstanding. 

9. And forasmuch as great ambiguities and donbts may arise 
of the validity and invalidity of wills heretofore made of any 
lands, tenements, and hereditaments to the great trouble of the 
King's subjects, the King's most royal Majesty minding the tran- 
quillity and rest of bis loving snlijecta, of lus most excellent and 
aectistotoed goodness is pleased and contented that it be enacted, 
by the authority of this present parliament, that all manner true 
and just wills and testaments heretofore made by any person or 
persouB deceased, or that shall decease before the first day of May 
that shall be in the year of our Lord God 1536, of any lands, 
tenements, or other hereditaments, shall be taken and accepted 
good and effectual in the law, after snob fashion, manner, and 
form, as they were commonly taken and used at any time within 
foity years next afore the making of this act, anything contained 
in this act, or in the preamble thereof, or any opinion of the 
common law to the contrary thereof notwithstanding '. 

10. Provided always, that the King's Highness shall not have, 
demand, or take any advantage or profit for or by oocaeion of the 
executing of any estate only by authority of this act to any person 
or persons or bodies politick, which now have or on this side the 
said first day of May which shall be in the year of oar Lord Qod 
1536, shall have any use or nses, trusts, or confidences in any 
manors, lands, tenements, or hereditaments holden of the King's 
Higbnees by reaemi of primer seisin, livery, ouster>le-nuua, fine 
for alienalion, relief, or bairiot, but that fines for alieoatinn, 
reliefs, and harriots shall be paid to the King's UighoesA, and also 
liveries, and ouater-le- mains shall be sued for nsea, trusts, and 
confidences, to be made and executed in posEession by authority 
of this act, aft^ and from the said first day of May, of lands, 
and tenements, and other hereditamenta holden of the King in 
such like manner and form, to all intents, constructions, and 
purposes as hath heretofore been need or accustomed by the order 
of the laws of l^is realm. 



■ See Chap. Vni. 
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[. 15, Provided also, Uiat tliia lut nor anytliiiig therein oontained, 
ahall not be {wejudicUl to the King's Higticew for wardships of 
heirs now Ijeing within age, nor for liveries, or for oaster-le-mains, 
to be sued by any person or persons now being within age, or 
of full age, of any lutds or tenements unto the same beir or heirs 
now already descended; anything in this act contained to the 
contrary not withstanding. 

§ a. Effect of the Statvte of Utet upon tie power of dealing 
tei/A tie Legal Etiate i» Landt. 

The Statute of Uses at once produced important effects 
upon the old modes dE coaveying the I^{al estate in lands. 
It has been already seen what were the appropriate modes 
of conveying freehold estates at common law. If the free- 
hold was to pass immediately from the grantor to the grantee, 
feoffment with livery of seisin was the only appropriate mode. 
In practice the same result was accomplished by the fictitious 
processes of fines and recoveries. It has also been, seen under 
what circumstances the Chancellor would before the Statute 
have held that the party taking by the common law convey- 
ance would hold to the use, not of himself, but of the grantee 
or some other person. Wherever, with certain exceptions to 
be hereafter noticed*, such a construction would before the 
Statute have been put upon the conveyance by the Chancellor 
— wherever a use would have been raised in favour of some 
person other than the feoffee or grantee at common law, 
by reason either of an express declaration of the use, or of 
circumstances from which the intention of raising the use 
would necessarily have been inferred, in all such cases after 
the Statute the I^al estate passed to the person in whose 
favour the use was declared or implied. 

Thus if a feoffment, a fine, or a recovery was made, levied, 
or soffered to A and his heirs to the use of B for ten years, 
and subject thereto to the use of for life, and after (7's 
decease to the use of D in tail, with remainder to the use of E 
a upon um. See 
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in fee, the various estates wonld take effect by virtue of the CH. Vll, 
Statute according to the several limitations, just as if a valid * 
conveyance of them bad been made operating at common lav. 
The livery of seiBin necefisary to pass the freehold by feoffment 
need only have been made to A, the Statute is then called 
into operation, and is powerful enongb, without anything 
farther, to take the property from A and to vest it in the 
variooB persons according to their specified interests. 

In the same way, if a feoffment was made by ^ to ^ 
and his heirs without consideration, the use would before 
the Statute, as has been before seen, have been held to come 
back to A. The Statute ' executes ' this ase, and the legal as 
well as the beneficial interest rettilU, or comes back to the 
feoffor. 

The distinction made in the text-books between the raising 
of a use by a conveyance operating by transmutation of pos- 
session, and raising a use without transmutation of possession, 
has already been noticed*. In the former case a mode of 
conveyance is employed gnfficient at common law to take the 
estate out of the donor and to vest it in the donee. To this 
conveyance is superadded, either by express words or by 
necessary implication, the obligation upon the donee to hold 
to the use of the donor or of some third penon, or of the 
donor together with some third person. 

Instances of dispositions of land of this kind would be, 
feoffment by 4 to B to the use of C, conveyance by way of 
fine or recovery from A to B to the use of A and C, feoffment 
by ^ to B without consideration. In these cases no estate 
vests permanently in B. The common law seisin which is 
^ven to him serves only to bring the Statute into operation. 
In the first of the above cases the legal estate vests at once in 
C, in the second in A and C jointly, in the last it results at 
once or comes back to A. 

Uses are raised without transmutation of possession when 

the legaJ owner of lands binds himself to bold the lands for 

' See aboTe, p, 339, 

Aa Z 
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CH. VIL the -oBa ot some other penon. It has abvady been seen that 
*^' the nsoal mode of effecting thk before the St&tate wu by 
b&rgain and eale, or oovenuit to stand seised *. In these 
cases the use, which before the Statute was laised in favour 
of the covenantee or bargainee, is ttow executed by the 
Statute, and thus these two assuiuioes take their places as 
modes of conveying the l^gal interest is Unds. Thus A 
covenants to stand sased for £ his eldest sou and his h^rs, 
OF in consideration oi £100 bargains and sells hie lands to 
C and his heirs, JB and C by force of the Statute take an 
estate in fee simple in precisely the same way as if that 
estate had been conveyed to them respectively by feoffment 
at common law. 

It will be easily seen that the Statute at once enabled 
a tenant in fee dmjJe to deal with his lands in ways which 
would have been impossible at common law. For instance, 
at common law a man cannot convey to himself any interest 
in lauds. Thus, suppose A and £ are jointly seised of lands 
as trustees *, and A dies, whereby the whole estate vests in £, 
and it is desired to appoint C a new trustee, and to vest the 
lands in B and C jointly \ Before the Statute it Would have 
been necessary for S to make a feoffment with Uvery to S 
uid his heirs, so that 1) might make a feoffment with livery 
to £ and C and their heirs; after the Statute the same object 
might be effected by one conveyance, namely, to D and his 
heirs to t^e use of S and C and their heirs. This is the 
ordinary mode of vesting tzust-eetates in a new trustee. 

60 by bringing the Statute into operation a man may 
convey a legal estate to his wife, which is impossible at 
I law*. 



* See aboTe, p. 330. * Aa to tmstees see below, { 4. 

* Ab to joint MnantB we above, Cbap. V. { 4. Obeerre that a simplo 
conveymnoe of a moiety by B to C woold make B and C tenaatt ia eommoii 
and not joint tenants, a kind of interest much less suitable to the poaition 
of traBteoB, as each trustee would in that oaao hare a separate inherjtanoe 
which would devolTB on his own repTesentativea. 

* Sngden'a Qilbert on Usea, p. 150. 
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One of tfae immediate effects of the Statate waa, as has CH.VII. 
been seen, to give legiJ validity and effect to ' bargains and ' ' 
sales/ These transactions required no particular ceremony, 
DO open or notorious act, such as livery of seisin ; and thus 
one of the great objects of the Statate, the prevention of 
secret conveyances, wonld have been eluded. This was at 
once perceived by the legislature, and in the same year 
a second Act was paseed intended to prevent the mischief of 
secret baigains and sales by providing for their enrolment 
in one of the superior courts or before the eu^iot rotulomm of 
the county in which the lands were situate '. 

Another effect of the Statute of Uses was to introduce at 
once modes of dealing with the legal interest, in respect to 
the period and conditions of its commencement and termina- 
tion, which were whoUy onknown to the common law. 

It has been shown in the sixth chapter that before the 
Statute the Chancellor was in the habit of enforcing uses 
created so as to arise at a future time. Such limitations 
now became effectual also at law, and conveyancers were 
thus enabled to introduce limitations of much g^reater com- 
plication, in dealing with the legal estate, than was possible 
at common law. 

This will be best understood by examples. When once 
a conveyance is made effectual to give the common law 
seisin in fee to the grantees to uses, any number of uses 
may be created to arise in succession. In other words, 
interests may be given within certain limits (to be explained 
presently) to a greater number of persons, and to arise and 
come to an end on a greater variety of contingencies than 
was possible at the common law. For instance, a person ib 
contemplation of the marriage of his eldest son wishes to 
settle lands upon him and upon the issue of tfae marriage. 
Accordingly A, the settlor, conveys the lands to B and C and 
their heirs to the use of himself and his heirs until the in- 
tended marriage. A therefore takes back to himself an estate 
> Sea below, t 3. 



_.oo^le 



350 ^^^ 

CH.VIL in fee rample aotil the marriage takes place, and if it does not 
* ^' take place at all, no actual change occurs in his rights of 
propeiiy over the land. The next limitation may be, after 
the marriage to the oae of B and C (the trustees) for a term 
of 99 years upon certain troete, e. g. to pay a sum for pin- 
money to the wife during the marriage. The next limitation 
may be, after the determination of the said term and in the 
meantime subject thereto and to the trusts thereof to the use 
of A the settlor for life. This would not be pmeible at the 
common law, for no estate could be limited after a fee simple, 
nor could a man convey any interest to himself ; but ae before 
the Statute there was nothing to prevent the trustees being 
bound to hold to a difi^rent trust upon the happening of 
a specified event, so there is nothing since the Statute to 
prevent the l^al estate in fee simple changing on the 
happening of the specified event to a l^&l estate for life. 
Then after A'e death to the use of his eldest son for life. 
This is a vested remainder, as explained in Chapter V *. 
Then to the use of such sou's eldest sou in tail. This gives 
a contingent remainder to the eldest son, and is usoally 
followed by similar remainders to other sons and other pro- 
visions, last of all by a remainder to the use of A and his 
heirs, or of the heirs of A for ever, which gives A an ultimate 
remainder in fee simple ". 

■ prior to th« statute 8 ftod 9 Vict. e. 106 (see aboTe, p. a68), whi<ih pre- 
T«nt«d the destruotioD of oontingent Kmainders by alienation nwrger or 
forfoiture of the pattieuUr estate, it was usual to insert in BetUementa 
before the limitation of the contingent remainders, a Tested remainder to 
the use of trustees during the life of the tenant of the partioul«r estate 
upon trust to ppsserre the oonlingent remainders, and for that porpoie to 
rnkkeanyentrieBorbriDganjaotionBthat might be Qeoessary. This device 
Is said to haTe been invented during the time of the Commonwealth by 
Sir OrUado Bridgeman and Sir Qeoffry Palmer. See Blaekstone, ii. p. 17a. 
' It may be useful to compare the form of a marriage settlement of land 
given in Schedule IV of the Conveyancing and I^w of Property Act, iBSi, 
44 and 45 Viet. o. 41 : — 

This Indenture, made the day of 18S3, between John M. 

of of the ist part, ajid Jane S. of of the and part, and 

^ of and r of of tho 3rd part, Witneiseth that in 

oooaideratioD of the intended marriage between John M . and Jane S. John 
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A case is reported where a man bargained and sold in fee CH.VII. 
part of his estate and covenanted to give the bargainee the ^ ^' 
offer of the residue, and that if he (the bargainor) shonld ' go 
about to alien' the residue to another that then he would 
stand seised to the use of the ba^ainee in fee'. The event 
anbseqaently happened, the bargainor did attempt to alien 
the residue to another, and it was held that the use thereupon 
arose in favour of the bargainee, and that the legal estate 
passed to him. So, although at common law a feofbnent 
could not be made to take effect at a future time, a feoffment 
to A and his heirs to the use of B and bis heirs at the death 
of /. S. — a living person — would be valid, and upon the 
death of /. S. the l^al estate would vest in li, the use in the 
meantime resulting to A. 

The above instances may suffice to suggest a distinction 
which is usually made between what are called (1) ihifting 
Kset, (2) springing v»e», (3) future or cotttiitgent uset, or more 
properly, uses limited to take effect as remainders. 

The distinction between the first two of the above classes 
has in the history of the law been of less importance than 
the distinction between tliose two classes and the third. 
ILaatettlor berebyoonTer* to Juid T. All thatfto. To hold toXand T 
in fee Bunple to the use of John H. in fee simple until the mArrisge, ftnd 
>tl«r the marriage to the use of John U. during hia life without impeMh- 
ment of waste with remainder after his death to the use that Jane 3., if 
she survives him, maj receive during the real of her life a rearlj jointure 
rentcharge of £ , and subject to the before mentioned renteharge 

to the use of ^ and T for a term of Gve hundred jears without impeaob- 
rnent of waste on the truBta hereinafter declareil, and subject thereto to 
the use of Uie first and other sons of John H. and Jane S. auccessiTely 
aceording to eeniorlt; in tail male with remainder (inwrl hert. if Ihouqlii 
itnrablt, to the use of the same first and other sons succemively according 
to seniority in tail with remainder) to the use of all the daughters of John 
H. and Jane S. in equal sharee as tenants id eommon in tail with cross 
ismaindera between them in tail with remainder to the use of John IL in 
fee simple {iiuert fnutoq/'lirm tifsoo ymn/ar railing poriiom, ftc.) 

In witness, Ac. 
The ezpresaionB 'in fee,' 'in tail 'are by the Act (sect. 51! made sufScient 
without the use of the words ' heirs,' or ' heirs of the body.' 

* Sngden's Qilbert, p. 161. BoUe's Abridgment, p. 786, >, 40 and 41 
EUaabetb. 
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A ahifting v*e ia wbere a use has been properly created, and 
then upon the happening of some specified event the interest 
first created passes away from the person enjoying it^ and 
veets, partially or wholly, in some other person. For instance, 
if lands are given to A and his heirs to the use of B and his 
heire, bat if B die in the lifetime of A then to the ase of C 
and his heirs. Upon the death of £ in A's lifetime the nse is 
said to shift to C^. Again, a provision is often made by way 
of the creation of a shifting use for an estate shifting away 
from the person to whom it is first given to some other 
member *A the family on the acquisition of some other estate. 
Thus by the aid of shifting uses the old roles as to the crea- 
tion of fntnre estates by way of remainder may be evaded, 
a future freehold interest can since the Statute be created by 
way of shifting nse to take effect without waiting for the 
determination of a particular estate, and an estate in fee 
simple can by the same method be made to pass from one 
person to another. Nor can any alienation or disposition of 
the lands by the first ceitui que u»e affect the interest of the 
person who, upon the happening of the specified contingeney, 
is entitled to the nee of the lands ^ 

Springing vaet differ from shifting uses merely in the fact 
of their arising by virtue of the mode of their creation as new 
uses, and not operating by way of shifting of a use already 
created from one person to another. Thus the instance of 
a bargain and sale and covenant above given, and a feoff- 
ment to take effect in future, are instances of the creation of 
springing uses', 

* Shifting UBes appow t« have be«n introduced lerj aoon alter Um 
passing of the Statvta of Ums. Brooke'a Abridgmeiit, FeoAn«iit al Uses, 
330 b. no. go, gives an inatanoe in 6 Edward TL The report otracludag, 
'Et ideo Ti<le que homme al eest jourpolt faire feoffinent al use, et qua 
I'Dse chacgera de un in autre par aet ex po«( Ihota par cir«nnutanee, ti 
bien que il fera deTSnt I'estatute 97 H. VIII, de uiea.' 

' Compare Markb^'a Elementa of Law, p. 164, n. i . 

* There is aa inrtauoe of a apringing use in Brooke's Abridgmsut, 331 b, 
50. in 30 Henry Till, three Tean after the paning of the Statute of Uaea. 
' If A covenant with B that when A ahall be enfeoffed by B of 3 aore* iu 2), 
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Botb shifting and springfing uses ue subject to the ' rule CH. Til. 
against perpetuity/ the history and nature of which will be ^ ^' 
noticed presently. 

Future or coniinffeut vset, or, as they might be called, uses 
limited as remainders, present somewhat different fea.tures, 
though the importance of the distioctiou is much diminished 
by the recent Act 40 and 41 Vict. c. 33. By a series of de- 
cisions a rule was establiehed that if a limitation could be 
regarded as a remainder it should not be regarded as a 
springing or shifting use'. Nor was this rule affected by 
the consideration that the use might be void if the stringent 
requirements which the common law demanded in the case of 
contingent remfunders were not complied with. Thus if it 
unfortunately happened that the conveyancer in drawing the 
deed expressed the conditions on which the future use was to 
arise iu such a way that the futore estate could be constroed 
as a remainder, and if, at the same time, such remainder was 
contrary to the old common law rules affecting remainders, 
which had long ceased to be founded on any substantial 
reason, the future interest was invalid in consequence of this 
defect in point of law. For instance, if a conveyance was 
made to S and his heirs to the use of A for 10 years, re- 
mainder to the use of the heirs of J. S., the remainder was 
void, being a contingent remainder limited upon an estate for 
years'. The fact that if the limitation did not happen to fall 
within the definition of a remainder, it might be good as a 
springing use, was utterly disr^arded. Perhaps iu no point 

that tbeD the aaid J And bis heira and all others aeiied of the Und of^ in 
S, Bball be seised of it to the. ose of the sold B and hU heirs, then it A 
nuke ■ feofbnent of his land iu S, and then fi enfeoff J. of the said 3aorae 
of land in D, then the feoffee of A shall be seised to the use of B, notwith- 
atandiag that be bad no notice of the uae, for the land is and was bound 
hy the ^foresaid ase, into whataoever hands it might come, and it is not 
like the case where the feoffee to ases sells the laud to one who has 
no notice of the first use, for in the flnt-mentioned case the use had no 
•xistenee until the feoffment of the 3 scies was made, and then the use 
eommenced.' 

' See Sugden'* note to Gilbert on Uses, p. 17a. * lb., p. 165. 
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CH. VII. waa the extreme technicality of the rules relating to usee more 
* ^- conspicuoDS, owing no doubt in part to the ideas spoken o( 
at the commencement of this chapter. A partial remedy for 
this injustice iu the case of contingent remainders created by 
instruments executed after Aogost z, iit77] has been provided 
by the Statute 40 and 41 Vict. c. 33, by which it is provided 
that every contingent remainder ... in tenements or here- 
ditaments of any tenure which would have been valid as 
a springing or shifting use or executory devise or other 
limitation had it not had a sufficient estate to support it as 
a contingent remainder, shall, iu tie event of tie particular 
etiate deiermiuing before the contingent remainder vettt, be 
capable of taking efCect in all respects as if the contingent 
remainder had originally been created as a springing or 
shifting use or executory devise or other executory limi- 
tation ^. 

One of the commonest modes of calling into operation the 
Statute of Uses is by the creation of what are called powert of 
appointment, that is, conferring on a person a power of dis- 
posing of an interest in lands quite irrespective of the fact 
whether or not he has any interest in the land himself. The 
creator or donor of the power in disposing of the lands makes 
a conveyance operative at common law, and at the same time 
declares that such and such uses are to arise on the execution 
of a proper instrument by a designated person. This is called 
technically giving to a person a poioer of appointment, and the 
instrument when executed operates as an appointment. The 
estate which passes under the power of appointment comes 
not from the douee of the power^ but from the original 
settlor'; the only difference between an interest thus created 

' It will be Been that the effeet of the Statute is ooDsidenblj narrowed 
bf the words In italics. 

' This it ia important to remeraber, as certain practioal conBequenoes 
follow. Amongst others, the amount of auoeeaiiioa duty payable is often 
aBeoted by the oonaidoration whether Che donee takes frtHn the settlor 
who craalfld the power, who may be a near relatiou, or from the perMn 
who has executed the power in his fiivour, who may be a stranger in blood. 
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and an immediate oonveyance being that, instead of the uees CH. vir. 
being decUred by the original settlor at the time of the * ^^ 
CODveyuice of the l^al estate, it is left to a third person 
to declare them. 

ThoB it was common in ordinary purchase deeds of land, 
where the pnrchaser was married OQ or before Jan. i, 1834 ^, 
to iDtroduce provisions of this kind in order to bar effectually 
any claim to dower on the part of his widow. No estate of 
inheritance in possession was given to the purchase at all, 
bat he was invested with a power of dispoBiDg of the lands 
for any estate. This was effected by conveying the lands to 
A and his heirs to such uses &c. as £ (the purchaser) should 
appoint, and in default of and until appointment to the use of 
£ for life, remainder to the use of A and hie heirs during the 
life of £ S remainder to the use of £ and his heirs. Under 
the!<e limitations B never had more than an estate for life in 
possession, and therefore bis widow's dower could not attach. 
At the same time, by exercising the power of appointment he 
could in effect convey an estate in fee simple to any other 
person '. 

Powers of appointment are sometimes general, and may be 
exercised by the creation of any estate in favour of any one, 
including tiie donee of the power himself or his wife. Some- 
times they are special, and can only be exercised by creating 
some particular kind of estate, or In favour of particulu 
persons or classes of persons. 

The forms prescribed in the instrument creating the power 

' When the Dower Aot (3 aod 4 Will. IV, c. 105! osme into opention, 
b; wbioh a simpler method of barring dower wm iatroduoed. 

* A. vested ramiJader which might bj possibilitj' take effect by the 
defenninstioii of £'a life estate in his lifetime, and was therefore sufficient 
to keep apart ffM life interest, and prerent it mergiag in the ultimate 
remainder in fee. 

' Sometimes a person has an estate in fee simple and also a general 
power of appointment. In this case he can oonvey either by ezeroising 
his power or eonTeying his eatate in the ordinary way. In the former 
ease the exercise of the power defeats and divests his own estato : in the 
latter case the oonveyanoe of the estate estinguiahes the power. 
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CH. vn. must be strictly observed, otherwise the power will not have 
i 3- been effectually executed. For instiuice, the power may be 
given to be exercised by deed, in which case a will porportiiig 
to exercise it would be inoperative, and titee ver»a \ 

When modes of creating future interests in lands by means 
of shifting and springing uses became common, a question of 
great importance presented itself for solution, as to the period 
within which interests by way of uses ariHing at a future time 
might be created. It is plain that unless some limit of time 
had been adopted, limitations might have been introduced 
into settlements by which estates might have been divested 
and created at remote periods, and thus in effect an unreason- 
able restraint on alienation of lands might be introduced. 
And when, as will be explained in the next chapter, the power 
of disposing of lands by will was made part of the general law 
of the land, and wills were regarded as resemblLng convey- 
ances to uses rather than as instruments operating at coounon 
law, the same qneetion arose still more frequently upon the 
effect of devises of futore interests in land, or as they were 
called, etceculory devitei. 

What limits then are imposed by law r^pilating the time 
within which future or executory intereste in land created by 
instruments operating under the Statute of Uses or by will 
must take effect ? It has already been seen that the creation 
of future estates by way of remainder is limited by the rule 
that an estate given to an unborn person for life cannot be 
followed by any estate given to any child of such unborn 
person ^. It followed from this that the great object of settle- 
ments of lands, the preserving them in the settlor's family, 

* For oertaiu relazationa «h to th« »trictQ««« wbleb the law raqoirea to 
ezeoution of powen, and ai to the relief whiuh in some caaea maj be 
obtained in Equity againit defeotiTe execution of powen, aee Williame, 
Beal Property, pp. 354, 955, 

■ See aboTe, p. b68, and Wlllianu on Seal Property, p. 379. The mle 
is there tra«ed to 3ir Edward Coke's metaphyaical diitinotion between 
a single or tetamaa and a doable or remote possibility. It ia a ml« 
different tiom and not ' anperaeded by the mora modern rule against per- 
petuitiea ' : see Whitby v. Hitohell, Iaw Beporta, 44 Ghanoery Diviaion, 8^ 
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could be attained 0Ti\y to the extent of giving an estate tail to CH.TII. 
an unhom member of the &mily. But this estate, after the * ^' 
introductioa of the practioe of snfiering recoverie*, wae always 
liable to be turned into a fee simple and alienated, eo soon as 
the t«nant in tail came of o^. The result was that settle- 
ments operating by way of creating eetfttes in remainder could 
not absolutely prevent the alienation of lands for a longer 
period than during a life or lives io being and twenty-one 
years after. To this must be added a few months in the 
event of tenant in tail being en ventre ta mere at the time of 
the dropping of the previous life estate. 

Future estates created by way of executory devise and 
springing or shifting uses required the invention of other 
rules as to the period within which sucli interests must arise. 
The earlier cases tend to limit the creation of such estates by 
the rule that they can only take effect after a life in being*. 
Next, this limit seems to have been extended to embrace the 
case of an infant taking under an executory devise or by way 
of futnre use ; snch limitations were upheld to the extent of 
allowing the vesting of the estate at the l^me of the infant 
attaining majority after the dropping of a life in being. 
Finally, in Cadell v. Palmer ' it was held that futnre interests 
might be created by way of executory devise or springing use 
to take effect twenty-one years after the dropping of a life or 
lives in being without reference to minority. Thus the power 
of a person having an estate in fee simple over his land has 
been to some extent extended by judicial legislation. Any 
attempt however, directly or indirectly, to evade the 'rule 
against perpetuities ' by controlling the alienation of lands for 
a longer period than a life or hves in being and twenty-one 
years after is void '. Thus if lands be granted to A uid his 

> For the earlier histoi7 of the rale bm Pollock, laaA 'La.vn, Note G. 

* I Clark *ud Finoeltj, 373. 

* John Duke of Starlborough devised lands to tnuteea in trnat for 
■ereral peraons for life, with remainders to their firat and other sona 
in tall male BaooeeaiTel7, and directed the tnuteea upon the biitb of 
every aon of each tenant for life to revoke the uses before limited to theii 
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CH. VII. heirs to tbe use of £ and his hein oatil £ai1ure of the iasae of 
^ '- C, and upon such failure to D and his heirs, the last limitation 
would be void, becaose it might be that the failure of the 
issue of C would not happen, if at all, till a distant period. 

§ 3, Statute of Enrolmetttt. 

The main provisions of the following Statute have been 
already referred to \ A bargain and sale enrolled under its 
provisions is still a possible mode of conveying a freehold 
interest in lands. 

An examination of the language of the Statute shows that 
its provisions only extend to prevent any estate of inherif^anee 
or freehold heing created without the observance of the pre- 
scribed forms. The Statute therefore did not extend to the 
creation of a term of years to arise by way of bai^ain and 
sale out of an estate of freehold. If A, tenant in fee simple, 
bargained and sold his lands to B for ten years, there was 
no necessity for any enrolment, or even for any writing to 
evidence the transaction. The Statute of Uses at once 
operated upon the bargain aad sale; one person, the bar- 
gainor, was seised to the use of another, the bargainee, and 
there was no necessity for enrolment, inasmuch as the bargain 
and sale did not purport to create an estate of inheritance or 
freehold. 

After a time an ingenious conveyancer * bethought him of 
availing himself of a bargain and sale an a secret mode of 
conveying freehold interests in lands, thus avoiding the ne- 
cessity of any livery of seisin or of enrolment. It was after 
some doubt at length held by the Court of Wards' that a 

reapeatlve wmM io taUl male, uaA to limit the lands to moh Bon* for 
tlieir liTSfl, with remainders to the respeotiTO sons of such aaaa in tail 
mole. It waa beld hy Lord Keeper Henlej (1759; that the cImim of 
revocation and resettlement was void, as tending to a perpetuity and 
heing rrpugnnnt to the estate limited, i Eden's Reports, 404. 

' See above, p. 357, 

' See Fonblsnqne on Equity, li. p, la. 

' In the iBth of James L Lntwidge v. Ifitton, Oroke'a Bepf^ta, James, 
604. 
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bfo^in and BsJe (or a term of years gave to the lessee 1>y force CH. Vll. 
of the words of the Statute of Uses 'poesession ' of his term *^ 
as if he had actually entered on the land, at all events for the 
purpose of being capable of taking by a simple deed a release 
of the reverfiion ^. Thus if A, tenant in fee simple, bargained 
and sold the manor of Dale to B for a year, and the day after 
executed a release of the reversion in fee to £ and his heirs, 
be would by the bargain and sale have immediately vested in 
him an estate for a year in possession. He would thereupon 
become capable of taking a release, and so soon as the release 
was executed, the smaller estate and the larger would coalesce 
and the term be ' mei^ed ' or sunk in the larger estate, where- 
npoD B would become tenant in fee simple in possession'. 
So popular did this conveyance become, that in ordinary cases 
it entirely superseded the feoffment, and bai^^n and sale 
enrolled, and became the general mode of conveying freeholds 
infer vivot till the year 1841. In that year an act was passed 
'for rendering a release as effectoal for the conveyance of 
freehold estates as a lease and release by the same parties ^.' 
This Act was repealed in 1 844 by the Act to simplify the 
Transfer of Property * ; and in 1 845 the last-mentioned Act 
was in its turn repealed and superseded by the provisions of 
the Act to amend the Law of Real Property ', The second 
section of this Act gives the power of creating and trans- 
ferring a leasehold estate in possession by a simple deed of 
grant. The effect of the Statute of Uses is however still 
preserved, and a grant to uses under the Act to amend the 
Law of Real Property operates in precisely the same way, and 
is subject to precisely the same rules as any of the other 
conveyances to uses above noticed. The form of the convey- 
ance of land has been still further shortened and simplified 
by the Conveyancing Acts, 1881, 1882, 44and45Vict, c. 41, 
and 45 and 46 Vict. c. 39; but the priuciples of the law as 
affected by the previous statutes remain unaltered. 

* Sea ftbove, p. a6i. ' See above, Chap. T. { i. 

* 4 and 5 Tiot. c. ai. '7 and 8 Tiet. a. 76. * 8 and 9 Viot. c. 106, 
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>7 Hbbbt Vni, CAP. r6. 
Am Act corcebnihq Esbolxents or BABOAnra and 

COKTBACTS OP LaKDS AND TXNXMEKTB. 

Be it enacted bj the anthority of this proEent psrliatDeDt, that 
from the lut day of July, which ebftll be in the year of our Lord 
Qod 1536, no manorB, lands, t«Dementa, or other hereditaments, 
shall pass, alter, <« change frinn one to another, whereby any 
estate of juberita&ce or fieehold shall be made or take effect in 
any person or persons, or any nse thereof to be made, by reaeoii 
only of any baigun and sale thereof, except the same bargain 
and sale be made by writing indented, sealed, and enrolled in one 
of the King's Courts of Record at "Westminster, or else within 
the same county or counties where the same manors, lands, or 
tenements so bargained and sold lie or be, before the Cvalos 
SoCtdorvm and two Justices of the Peace, and the Clerk of the 
Peace of the same county or coontieB, or two of them at the least, 
whereof the Clerk of the Peace to be one ; and the same enrolment 
to be had and made within six months next after the date of the 

same writjngs indented And that the 

Clerk of the Peace for the time being, within every such county, 
shall sufficiently enrol and engross in parchment the same deeds 
or writings indented as is aforesaid, and the rolls thereof at the 
end of every year shall deliver unto the said Citttoe Rotiilorum 
of the same county for the time being, there to remain in the 
custody of the said Ctfttot Hottdorum for the time being, nmongst 
other records of every of the same counties where any each enrol- 
ment ehall be so made, to the intent that every party that hath to 
do therewith may resort and see the effect and tenor of every such 
writing so enrolled. 

§ 4. EqnUabh Eatat^t in Zand* since Ihe Statute of Utea. 

The object of the f ramers of the Statute of Uses was un- 
doubtedly to do away wilib the distinction between the legal 
estate and the beneficial interest in lands which had given 
rise to the mischiefs recited in the preamble of the Statute. 
The properties which before the Statute had gathered roond 

' Obtwrre that the case of a bargain and sale by A, tenant in fee aimple, 
to ttie use of B for ^eara, is not within the langiuge of the statute. 
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the boiefioial interest or use under the judicial legislation of CH. Til. 
the Chancellois now with some modification attached to the * + 
legal interest in lands. The modifications which the l^al 
interest in lands consequently underwent, the increased 
powers of disposition and control which the owner in fee 
acquired, have already been traced. But in some points the 
Statute fell short of what was required. The principle that 
a conscientious obligation unrecognised by the law might be 
enforced by the Chancellor was not affected by the Statute. 
If therefore there still were found caeee of the creation of 
' legal estates upon trust for certain purposes, which estates 
could not be executed or transferred from the common law 
grantee to the beneficiary by the force of the Statute, it 
would be still within the power of the Chancellor to decree 
that the conscientious obligations should be carried out. 

This occurred principally in three cases ^ In the first place 
an active duty might be imposed on the grantee of the land 
to do certain acts in reference to it tor the benefit of some- 
body else. Land might be granted to A upon trust to collect 
and pay over the rents to B. Here it would be evidently 
intended that A should be legal owner, but a conscientious 
obligation would bind him to carry out the trust upon which 
he had received the land. Where therefore an active duty 
was imposed on the common law grantee, the use or tmst was 
not executed by the Statute, but it was left to be enforced by 
the Court of Chancery. It is not always in practice an easy 

' See Equity Caaea Abridged, i. 383. 'IfotwithaUudiug this Btatute 
(97 Hen. VJil, a. 10) there are three wajs of creating an use or a tnut 
vhich still ramatna as at common law, and is a creature of the Courts of 
Equity, and subject only to their controul and direction, ist. Where a man 
seised in fee raiees a term of years and limits it in trust for A k.e., for 
this the statute cannot execute, the termor not being seised, andly. Where 
lands are limited to the use of ^ in tnut to permit B to receive the rents 
and proflts, for the statute can only execute the first nse. 3rd1y. Where 
lands are limited to tnuteet to receive and pay over the rents and profits 
to such and such persons, for here the lands most remain in them to 
ansner these purposes : and these points were agreed to. Ttin. 1700.' 
^muon and Titmtr, •par Curiam. 

Bb 
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CH. VII. matt«r to Bay wh«ii the trust vhicb ia imposed on the l^al 
t *■ owner is in the nature of an active duty, or when it is a ose, 
trust, or confidence executed by the Statute. If laada are 
conveyed to A upon trust to allow S to receive the profits, no 
active duty being imposed on A, this use is within the Statute 
and is executed, the l^al estate vesting in £ *. 

The second case was where a trust was declared upon a lease- 
hold interest. It has already been seen that this case is not 
provided for by the Statute ^ If therefore a term of ten 
years be given to ^ in trust for B, the legal estate vests 
in A, and the trust could (before November i, 1875) only be 
enforced by the Court of Chancery. 

But tbe most important defect, to remedy which the juris- 
diction of the Court of Chancery was ultimately called into 
action, arose from the strange doctrine laid down in Tyrrell's 
case'. 

It has often been remarked that English law bears traces 
of the realist doctrines of the Schoolmen. To deal with the 
conception of a use of lauds aa if it were a real thing, and 
to draw practical conclusions, however inconvenient, from this 
abstract idea, seemed perfectly natural to the lawyers of the 
sixteenth century. Thus it was a matter of most serious con- 
sideration in what manner the use could be preserved so as to 
arise and take effect in the case of future contingent uses. 
For instance, in a conveyance to A and B and their, heirs to 
the nse <^ C and his hairs till the marriage of D, and after- 
wards to the use of 2) for life, remainder te the use of 2>'s 
eldest son, &c, it was made a grave question whether any 
rational account could be given of the reason why these 
future usee took effect. The ability of the common law 

' This diBtinotioQ was taken u early u the tliirty-^xtb jear of Henry 
TIIL 'Home fait feoffinent in fee al eon nse pur term de vie et que 
pnla «on deoease J. S. preadi* lea proflto, ceo Out un use in J. N. 
Contrar. e'il dit que pais mm mort sea faofbea prendront lea profits et 
Itveront eux al J. N. : oeo ne fait uie in J. N., oar il uad enx niai par 1m 
mains lea CaoSeea.' Brooke's Abridgment, Feofbnent al Uses, 59. 

' See above, p. 348, n. i. ' See below, p. 375. 
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seiein to furnish forth the use bad been exbaneted, it had GU. Vll. 
supplied the vested legal interest of (? to an extent coex- * *' 
tensive with itself, bat how was it to supply that oE D and 
of his unborn sou besides ? Who could he said to be seised 
to the use of IfB unborn son ^ ? It is impossible even to stato 
these difficulties in langnage intelligible to us, so completoly 
has the mode of thought which gave them birth passed away. 
But such was the spirit in which the Statute of Uses whs 
construed. 

Reaeoning of a similar character led the lawyers to hold 
that, when once the statute had been called into operation, 
its powers were exhausted, and that, if a feoffment were made 
to A and hie heirs to the use of S and his heirs to the use of 
C and hie hdre, it was impossible to give any effect to the 
limitation in favour of C. That ' a use could not be en- 
gendered of a use ' seemed no doubt a natural and inteUigible 
proposition to Saunders, Chief Justice '. It is a-fpecimen of a 
rule of law with the most important consequences springing 
not from any coneideratioti of its relation to expediency or to 
the wants of the community, but from an exaggerated con- 
ception of the mysterious qualities possessed by *a use of 
lands/ and the consequences which flowed from them. 

Thns the doctrine arose that there could not be a use 
upon a use. If therefore A bargained and sold to ^ to the 

* H«Dee the wonderful doetrins of tdtOKajuria whieh required an act 
of Parliiment (93 and 94 Vict 0. 38, g. 7) for ila abolition. See Williama 
on Real Property, p. 349. A euriona inat&nce of tbe teoacity of meta- 
physical ideaa maj be aeen in the wording of thia aeotion. The 
draughtsman found it neccuwary to say that the e«tat« of ctttai ^ue hw ia to 
take effect ' by force of and by relation to t]ie eatale and aeiain originally 
veeted in the person aeiaed to the uses.' What meaning can be attached 
to these wordi ? The limitationa in the telt are dmply a mode of pro* 
viding that npon a given event D shall take the estate, that upon Ifa 
death it shall go to hia eldest aon, and that neither C nor D shall prevent 
theae diapoaitiena taking elTect by any alienation. The ourioua point ia 
that these effecta of the Statute of Usea are the recolt not of eonaiderationa 
of pablio policy influencing either the legialature or the tribonala, bat of 
the auppoaed logioal oonaeqaenoee of the metaphyaical ooneeptioo of a dm. 

• See below, p. 375. 

B b 2 



_.oogle 



372 USES AKD TBUSTO 

CB. VII. uae of C, the Becond use was considered wholly void. No 
^ *• consideration was paid to the obvious intention of the 
transaction, the consequence was supposed to follow from 
the nature of the use. Here then was a case for the in- 
terference of the ChaaeeUor. It appears that by the time 
of Sir £. Coke, the uses upon usee which the common law 
courts refused to recognise were enforced in Chancery '. Thus 
was restored the distinction between the equitable and the 
legal estate, which it had been the design of the Statute of 
Uses to abolish. 

These second uses were thenceforth known under the name 
of trusts. IE lands were conveyed to A and his heirs, to the 
nee of B and his heirs, in trust for C and his heirs, B had the 
legal estate by force of the Statute of Uses. Cb interest viae 
wholly created tmd protected hy the Court of Chancery. 

So if lands are conveyed to A and his heirs to such uses as 
he shall appoint ; and he appoints to B and his heiiB to the 
use of C and his heirs, the le^l estate is vested in B, and Ca 
interest is equitable only. For all practical purposes C is the 
owner of the estate. He can call upon B to convey to him 
or his nominee; he can himself part with hie interest to 
another person, for whom B will, upon notice given to him, 
be a trustee j Ce estate will descend to his heir according to 
the rules of law. 

Such is the origin of modem Trusts under which so large a 
portion of the hind of the country is held. The student must 
accustom himself to the use and meaniog of these technical 
terms. The legal estate is vested in the trueiee, in truetfor the 
cettui que irutt, who has the equitable eitafe. Whenever the 
rules of law are applicable, trusts or equitable estates or in- 
terests follow those rules. Thus an equitable estate may be 

' See Foorde v. Bo«Uiu in la James I (a Bulatrodo, p. 337', in the 
coorae of which Okae Coke says, ' II cMftfi qva uat deiirea the feolhes to 
mike an estate over, and they so to do refuse, for thl« reftinl an Action 
npon the oaaa lieth not, beoause for this he hath his proper remedy by 
a subpoena in the Chaneery.' It semns that this oould only a^ily to a nae 
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created in fee, in tail, for life, or for years; an equitable CB.VII. 
estate tail may be barred ia the same way as a legal estate ^ *■ 
tail; it will descend a6 mlettato according to the rules 
regulating legal estates; future estates in remainder and 
executory interests can be created in the same way, and 
are subject to the rule against perpetuity ^ ; the husband 
of cetlJii q»e trust is entitled to an estate by the curtesy, 
and the widow (since 3 and 4"WilI. IV, c. 105) to dower. 

Besides the creation of trusts of lands expressly by a 
declaration of the intent of the grantor, which, thongli 
complete in itself, is insufficient to convey the legal estate, 
there is also a hu-ge class of what are called implied truiU. 
This is too lai^ a subject to be discussed here, and it most 
be sufficient to say that wherever, according to the principles 
which regulated the action of the Court of Cbanceiy as it 
existed before Nov. i, 1875, it would be inequitable from 
circumstances of fraud, mistake, or otherwise, for the legal 
owner of the land to be also the beneficial owner, the legal 
owner will he held to be a trustee for the person who is 
in equity entitled to the lands. Thus if a person has agreed 
to bay land, and has paid the purchase money without 
receiving a formal conveyance, the legal owner will be held 
to he a trofitee for him. 

The creation or assignment of trust estates in land must 
under the provisions of the Statute of Frauds * be evidenced by 
writing, but no other solemnity is necessary. This provision 
however, does not apply to implied or resulting trusts ^. The 
same statute in effect rendered trust estates in the hands of 

* It shoijld be observed that the rule that the freehold could not be in 
BbeTance was not appllctble to tnut estkteB. There li therefore nothing 
to prevent a contingent equitable remainder being limited so sa to take 
effect alter a particular estate for years, nor was such a contingent 
temalnder liable to be destroyed before the statute 8 and 9 Tict. 
a. 106^ by the forfeiture, surrender, or merger of the particular estate. 
(See Williams on Beal Property, p. 344 ; Fe»m<^ p. 084 ; and above, 
p.a68.) 

' 39 Car. II, o. 3. M. 7, 9. 
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cu. TIL the heir liable for the debte of eeitui que imtt * to the same 
^ *' extent as the legal interest, and sobseqaent statates have 
placed the equitable interest on the same footing as the legal 
in thiB respect. 

Amongst the most important consequences of the introdac- 
tioQ of this cUbb of interests were the facilities thereby 
afForded for providing for married vomen. By law a married 
woman had, ae the fiction went, no separate existence apart 
from her husband. Daring her life therefore her lands 
became her hoshand'e, though they reverted to her or her 
heir after the termination of the hnsbuid's interest. But 
there was nothing to prevent the lands being conveyed to 
a tmstee in tmst for a married woman. The trustee in 
such a case wonld be boond to receive the rents aod pay 
them to her, so that the lands wonld be free from the control 
of her husband. The Court of Chancery even went the len^tit, 
in order effectnally to protect the woman from losing her pro- 
perty, of allowing the validity in this case of a clause in the 
settlement restraining the power of the woman during the 
coverture to alienate her interest in the lands — an exception 
to the general role of law '. Now by the Married Women's 
Property Act of 1882 {45 and 46 Vict, c 74), the disability 
of married women to acquire hold and dispose of separate 
property in their own name has been abolished, and there 
is no longer any need for the interposition of a trustee, 
in the case of women manied or acquiring property after 
1882. 

Such are the main features of this lai^ and important 
branch of the Uw of real property. To go further into detail 
is beyond the scope of the present treatise. 

' 8«et. 10. See Williuns on RwU Property, p. aSj ; and abort,, 

p. 3&3. 

* See Haynes, Outlines of Equity, p. an. The olause reBtraiaing an* 
ttcipatiOD, as it is called, waa first inaertod at the suggestion of Lord 
Thurlow in a setllemeDt of which he waa tniatee. This reatraint la atitl 
elTectaal notwithstaading the Harried Women's Property Act, iBOa (45 



and 46 Viol 
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TraaSLL's Casb. Miehaelmat Term, 4 and 5 PhUip and Mary. CH. VII. 
In Ike Cowi of Wardt. (Dyer's EeporU, 155 a.) S *■ 

Jane Tjrrell, widow, for the gum of foar hundred poands paid 
by Q. Tyrrell her son and heir apparent, by indenture enrolled in 
Chancery in the 4th year of Edward VI, bargained, sold, gave, 
granted, covenanted, and conclnded to the said O. Tyrrell alt her 
manors, lands, tenements, &c., to have and to hold the said &c. 
to tbe said 0. T. and his heirs for ever ', to the uee of the said 
Jane during her life without impeachment of waste; and imme- 
diately after ber decease to the use of the said Q. T. and the 
beirs of bis body lawfiilly begotten ; and in default of such issue, 
to tbe use of tbe beirs of the said Jaue for ever. Quaere well 
whether the limitation of those uses upon the Aa&emfJutn" are not 
void and impertinent, because an use cannot be springing, drawn, 
or reserved out of an tue, as appears prima faeie X And here 
it ought to be first an use transferred to the yendee before that 
any freehold or inheritance in the land can be vested in him 
by the inrollment Sea. And this case has been doubted in the 
Common Pleas before now ; idea quaere legem. But all tho Judges 
of C. B. and Sadnsebs, Chief Justice, thought that the limitation 
of uses above is void, &c. ; for suppose tho Statute of inrollments 
(cap. 16) had never been made, but only the Statute of Uses 
(cap. 10) in 37 Henry VIII, then tbe case above could not he, 
because an use cannot be engendered of an use. 

QisiAND y. Sharp. 37 ElizeAelk. (Croke's Beports, EUs. 

p- 38".) 

Trespass'. Upon demurrer* tbe case was that one infeoffed 
bis two sons to the use of himself for life, and after to the use 
of tbem and their heirs, ad uZttmam veluntatem evam perim- 
jiiendam; and afterwards devised it to Sharp, the defendant, in 
fee ; and whether Sharp hereby shall have tbe land or not was 
tbe question. Gavxly conceived that be sbonld not; for an use 

* Thii convey Buce would take effect by way of use under the Btututa, 
and thos a legal eirtata in fee simple would be given to Q. T. 

' The hahmdum ii the part of tbe dead which deaignatee the estate for 
which (he gnuitee Is to bold, ' to have and to hold,' &o. 

' The action was for breaking and entering the plaintiff's land. 

< That is, the beta aa stated upon the record or pleadings are admitted 
to be tme, and the question is what is the legal result of the admitted 
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CH.VIL cannot be limited upon an use; then when he limits it to the 

i *■ use of his two boub and their heirs, he cannot aiUrwards limit 

~~ it to the VMS of his last will. But the words ad jKrfonnaatltim 

vkimam volunttUem, as to limit any uses thereby, are void words. 

And to that opinion Clench agKed, hut Fenner doubted thereof. 

"Wherefore it was adjourned. 

NsvnXT. Sacndsbs. Mieh. 1686. (i Yemen's Beporta, 415.) 

Lands were given by will to trustees and their heirs in tmst 
for Anne the defendant's wife and her heirs, and that the trustees 
should firom time to time pay and dispose of the rents and profits 
to tlie said Anne or to such person or persons as she by any 
writing under her hand, as well during coverture as being sole, 
should order or appoint the same, withont the intermeddling of 
her husband, whom he willed should have no benefit or disposal 
thereof; and as to the inheritance of the premises in trust for 
such person or persons and for sncb estate or estates as the stud 
Anne hy any writing purporting to be her will, or other writing 
under her hand, should appoint ; and for want of such appoint- 
ment in trust for her and her heirs. The question was whether 
this was an nee executed by the statute, or a hare trust for the 
wife, and the Court held it to be a tmst only, and not an nee 
executed by the statute. 
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CHAPTER VIII 

HISTOBY OP THE LAW OP WILLS OF LAND 

It lias been seen that one of the most marked effects of CH- Vlll, 
the growtii of feudalism was the abolition, except in certain 
localities, of the practice of devising interests in lands by 
wilP. Such a disposition would have defeated the most 
valuable rights of the lord — relief, wardship, and marriage. 
It was therefore wholly inconsietent with feudal theories. 
In a great many boroughs, aud in gavelkind lands, local 
customs were sufficiently strong to preserve the ancient 
liberty of disposition by will, and cases relating to * bui^fages 
devisable' are common in the Year Books. 

It has also been seen how the practice of disposing of uses 
of land by will became prevalent under the protection and 
encouragement of the Chancellors. One of the earliest of the 
recorded cases on this branch of the law contains a disposition 
by will, or rather perhaps settlement, of the use of lands 
made in the 6th year of Richard II '. Except therefore in 
the case of bargages devisable, a devise, before the legislation 
presently to be noticed, was simply a declaration by the le^fal 
tenant of the uses to which his heir at his death should hold 
the lands, or of the uses to which he had conveyed the lands 

' See above, pp. aS, 109, a. a. 

' Bothuthale v. WTehinghain, abore, p. 306, a. a. 
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CH. VIII. to feoffees (each ooDveyance hsTiDg been expressed to be to 

the use o£ his will), or else a disposition of a use which had 

already been created in Eavonr of himself. 

In Older therefore that the devisee of the use might enforce 
the disposition of the will, the aid of the Chancellor was 
called in. The Chancellor would compel, if necessary, the 
tenant of the l^al estate to convey the land devised to eittut 
que use, the devisee. 

It appears from the title and preamble of the Statute of 
Uses that one of its principal objects was to abolish the 
power of disposing of interests in lands by will, and thereby 
to restore to the king and the great lords the feudal dues 
which they coold not claim if the estate of the heir were 
defeated by a devise. 

The Statute of Uses contained a saving in &vour of wills 
made before the first day of May, 1556', the year following 
that of the passing of the Statute. Betwe^i that time and 
July 20, 154C, the power of testation was, as regards freehold 
interests in lands, wholly abolished, except in the localities 
mentioned above. It may however be well believed that it 
was impossible for the l^islature, arbitrary and thorough- 
going as it was, to maintain a restriction so opposed to the 
habits and practices which had prevailed throughout the 
country ever since Uses had been understood and protected 
by the Chancellor*. Accordingly in the 3Znd year of Henry 
VIII (1540), it was found necessary to restore a large mea- 
sure of the power of devising interests in lands. The pro- 
visions of the Statote 32 Henry VIII, c. t, are somewhat 
complicated ; but the upshot of them is that power is given 
to evety t^iant in fee simple ' to dispose of all his lands held 
by socage tenure, and of two-thirds of his lands held by 
knight-service. Careful provision is made by this Statute 
for the saving of primer seisins, reliefs, and fines on alienation, 
in the case of soca^ lands, and of the rights of wardship over 

' 9«et. 9. * See above, p. 346, n. i. 

' So interpreted by 34 and 35 HetU7 VIII, c^. 5. sect. 3. 
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the third part of knight-aerrioe lands, in favour of the king CH. VliI, 
or other lord. 

When by the Act for the abolition of military tenniea' 
teonre by knight-Bervice was converted into free and common 
socage, the power of devise granted by the SUtntes of 
Henry YIII extended to the whole of the lands of which 
previously only two parte had been devisable. 

No particular solemnity was required by the Statutes of 
Henry VIII for the execution of wills. The first Statute 
spoke of a will or testament in writing' or other act lawfully 
executed in the testator's life. Consequently 'bare notea in the 
handwriting of another person were allowed to be good willa 
within the Statute'.' The law wae altered by the Statute of 
Frauds (39 Car. II, c. 3)1 by which it was made a necessary 
condition of the validity of a will of lands that it should be 
signed by the testator, or by some oUier person in his pre- 
sence, and be subscribed by thr«e or four credible witnesses. 

The law of wills of all property, whether real or personal, 
now resta on the provisions of the Wills Act, 7 Will. lY and 
I Vict. c. 36, This Statute repealed the previous Statutes, 
except so ta,r as regards their operation upon all wills made 
before January i, 1838. The principal requirements of the 
Wills Act with regard to the form of wills ' are, that the will 
be in writing, signed at its foot or end* by the testator, or by 
some other penon in his presence and by his direction ; such 
signature to be made or acknowledged by the testator in the 
presence of two or more witnesses present at the same time, 
who are to attest and subscribe the will in the testator's 
pieeence. 

The provisions of the Statute of Frauds above noticed 
introduced some harsh doctrines as to the rules affecting the 
necessaiy witnesses of a will. Formerly tiie notion prevailed 
that a witness who had any interest in the subject-matter of 
his testimony was therefore not a credible witness at all. 

' See Ch»p. IX. ' Blaokslooe, ii. p. 376. ' Sect. 9. 

< Further ex^dained and defined bf 15 and 16 Vict. e. 04. 
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CH. viii. Hence if the will was attested by only three witnesses, and 
contained a legacy or other provision in favour of one of them, 
his testimony would he excluded, aod the will was rendered 
invalid for want of the testimony of three credible witnesses. 
To Buch a length was the doctrine carried, that, if one of the 
witnesses was a creditor, or even haeband or wife of a creditor, 
and the will contained a provision charging the testator's 
estates with the payment of his debts, the evidence of the 
witness was inadmissible, and the whole will consequently 
invalid. The harshness of this doctrine was to some extent 
modified by the Statute 25 George II, c. 6, by which gifts 
to witnesses were made void, thus destroying their interest, 
and creditors were made competent witnesses. By the Wills 
Act, 7 Will. IV and i Vict. e. 26, section 14, it was provided 
that a will should not be void by reason of the incompetency 
of the attesting witness ; and the provisions of the Act 25 
George II, c. 6, as to avoiding gifts to attesting witnesses, 
were re-enacted. These provisions were to some extent an 
anticipation of the general application of the principle which, 
mainly owing to the demonstrations of Sentham, was being 
gradually introduced into the various departments of the law 
of evidence, that the fact of a witness having an interest is an 
objection only to the leeight and not to the admuiihility of bis 
evidence '. 

The operation of a will as a mode of acqniring rights over 
land is peculiar, and derives from its history attributes wholly 
different to those which characterise a will of personal or 
movable property. A will of personalty inherits to some 
extent the Roman conception of a tuceet»ioper univerniaieM. 
It confers on the executor the whole of the testator's rights 
in respect of his personal property, and the greater portion of 
his dnties. The executor is the imiversal successor of the 
testator. To use the language of £oman law, he is invested 
with the l^al tHuatixstet, periona or tlatttt of bis testator, bo 
for as r^iards his personal property. 

> See 6 Mxd 7 Viet, c Sj, and 14 and 15 Tiot e. 99. 
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On the other hand, the earliest definite juriBtic conception CH. viii. 

which was formed ot an English will of lands seems to have 

been, as has already been said, that it operated as a declara- 
tion of the testator's intention as to the use or beneficial 
interest in lands — as, in fact, a convejance of the particular 
beneficial interest intended to be dealt with. Thus a will of 
lands has always been r^^rded as a conveyance of a particular 
interest, coming into operation immediately upon the death of 
the testator, and not as creating a succession in the sense of 
Roman law. 

It followed from the original conception of a will as a mode 
of raising a use, that a will, like any other mode of raising 
uses, might create interests arising at a future time, and 
divesting previous interests in a way unknown to the common 
law. These qualitiee seem to have been imparted even to 
a devise of lands, which, by virtue of a local custom, was 
operative at common law; and the common lawyers mar- 
velled when they reflected on the wonderful nature of a 
devise, in a case, for instance, of a burgage devisable which 
the will declared should be sold by the executors, bow it 
could be that upon the testator's death the heir should, ac- 
cording to the course of the common law, be in by descent, 
and yet, upon the sale by the execntors, who had no other 
estate or interest in the lands beyond this mere power, be 
deprived of his inheritance ^. 

Thus at the time of the passing of the Statute of Uses 
the conception of a will of lands was that it operated as a 

' Yoar Book, 9 HeQ. VI. 94 b. Babingtim : ' Lb natqre de devis, ou teirea 
■out deriubUa, mt, que on peut deviser que la teire sera rendu par 
ezecutore, ot eeo est ban, come eat dit aderant, et est morreilouB lej de 
roieon : mee oeo eat la nature d'un devis, et deviee ad eat« use tout t«mpa 
en tiel forme ; et iwint on aara lo^alment franktenement de eratj qui 
n'avoit rien, et en meme le maniere come on aura fin from flint, et uncore 
Koifin eat deina lafiitlt ; et ceo est pour performer le darrein Tolonte de 

le deTisor.' Patbm : 'Une devis est marveiloua en luy meme quand 

il peut prendre efFeot : car ai on deviae en Londrea que sea ezeautora ren* 
dront ses terres, et devie aeisi ; son heir eat eina par descent, et nncore 
par le vend dea exeoutora il sera ouste.' Williama on Baal Property, 
p. 367. 
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CH. Tin. declaration of uses, tabtog affect at or after the testator's 
deatb, and being sobject to the same rules as regulated the 
creation of nees by transactions operating ixier vivot. 

These charact«rifitic8 continaed to attach to wills when, 
by the l^islation of Henry VIII, they became recognised ss 
a mode of disposing of the legal interest in lands. Jost as, 
before the Statutes of Henry VIII, a will o£ lands had been 
regarded as a declaration of a use, coming into effect npon the 
testator's death, bnt speaking as from its date and dealing 
cmly with the interest then intended to be conveyed; so, 
after those Statutes, a will of land operated as a coaveyance, 
dealing with the I^al interest possessed by the testator at 
the date of the will, and intended to be disposed of, bat 
coming into effect only at his death, and being consequently 
subject to revocation at any time before his death. 

So too, as there was no difference in the power of creating 
interests i« futuro by way of use, whether the oses were 
declared by will or iwsed inter vivot, when the power of 
disposing of the legal estate was created by Statute, a testator 
might, without availing himself of the Statute of Uses, create 
future or executory interests by his will, without being bound 
by the strict rules of the common law limiting the power of 
creating future estates. For instance, a devise to ^ in fee, 
but if he should not live to attain the ^:e of twenty-one titea 
to £ in fee, or ten years after the testator's death to Ciu fee, 
would be good and effectual'. These executory devises, as 
they are called, are subject to exactly the same rules with 
regard to the modes in which they can be created, the rale 
against perpetnity, and tiieir liability to be construed if 
possible as contingent remainders \ as those governing 
springing and shifting uses, which have been explained in 
the last chapter ^ 

' See, tor tlie effeot of similar diBpomUon* Mtr vfto* ftt eommon l»w, 
sboT«, Ch«p. V, i 3 (a). 

* Except BO Cm: •* the Uw j« altered by 40 and 41 Tict. e. 33. See 
above, p. 36a. 

' See Appendix to Put I, Table UI. 
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It was at one time doubted whether the Statute of XJees CH. vni. 
had any application to wills '. For instance, it was a quea- 
tion, if lands were devised to B and his heirs to the use of C 
for life, whether Cs life-estate was executed by force of the 
Statute of Uses, or whether it derived its efficacy simply from 
the intention of the testator to create interests as if by the 
operation of that Statute. It has however long been settled 
that a devise to uses operates under the Statute in the same 
way and subject to the same rules as a conveyance to uses. 
Whether this is by reason of the force of the Statute of 
Uses, or by reason of the intention of the testator to dispose 
of the lands as if the Statute of Uses really operated, is a 
question of some metaphysical nicety, bat of no practical 
importance. 

The rules as to the construction of wills form one of the 
most intricate and least satisfactory portions of the modem 
law of real property. The subject is far too complex to be 
dieonssed at length in a treatise like the present. Startino^ 
with the general principle that the object is to ascertain 
the intention of the testator to be gathered from the whole 
will, and having regard to the fact that wills, far more fre- 
quently than formal deeds operating inter vivot, are oftoi the 
composition of persons who have no legal knowledge, and 
sometimes little or no education, the Comis of Law and 
Equity have never applied the same strict and tedmical rules 
of construction to t^ language of wills as has been the case 
in regard to deeds. Thus, for instance, expressions in a will 
are held to be sufficient to create an estate in fee or in tail 
which .would be insufficient in a deed *. However, in apply- 
ing the general principle, a vast number of subordinate roles 
have grown up, which have frequently in particular cases had 
the effect of defeating instead of furthering the intention of 
the testator. 

For instance, in a will a devise to A and his issne is held, 

■ See a Juniuu) on WUIs, p. 989. 

* See imtmc o a in BUokatone, it. 361. 
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CH. VIII. in Etccordance witb the geDeial principle, to be sufficient to 
give to J an estate tail. These words would not be sufficient 
for the purpose in a deed; there distinct words both of pro- 
creation and of inheritance are necessary'. Following out the 
application of the general rule, it was held that a devise to A 
itft life, and ' in case he die without issue to B' gives by 
implication an estate tail to A^. The qnalitdes of an estate 
tail therefore at once attached to such a gift by will, and A 
might at once convert his estate into a fee simple and so bar 
ffa remainder, and all other interests subsequent to his own. 
80 common was this mistake, and so grievous the injustice 
wrought by this construction, that it was provided by the 
Wills Act that the words ' if A shall die without issue ' and 
like expressions should be construed to apply to the event of 
A's death without leaving issue living at his decease, and 
that such words should not, taken alone, be sufficient to 
create an estate tail ^. 

One of the commonest errors in a will made by ignorant 
persons was to give an estate in lands to a person without 
adding words of inheritancie or any expr^sion to show that it 
was intended that the devisee should take more than a life 
estate. Though the courts eagerly seized on any expressions 
evidencing this intention, and pennitted estates in fee to be 
created by words which would have been totally insufficient 
for the purpose in a deed, it remained an inflexible rule that 
if lands were given to A simply, without the additioD of any 
words from which an intention to give the fee could be 
gathered, A would take only a life estate *. The Wills Act 

' See above, p. 949. As to the statutory Hufastitution of tho words ' in fee ' 
or ' in tail ' for the common law ezpressiona, see 44 and 45 Vict, c 41, a. 51. 

' This follows from the principle laid down in Shelley's case (aee above, 
p. 369). These words were held not to mean that the land was to go to B 
in case of A'a death without leaving issue living at his decease, bnt to 
imply a gift to A and his issue with remainder to fi in the event of the 
failure of ^'s issue, whether snch failure took plaoa in .^'s lifetime or after 
his decease. Such ■ gift tbererato implied an estate tail vested in A- 

• ^ Will. rV and i Vict. o. 36. a. 29. 

< The rule is Uid down In the Year Book, aa £d. Ill, 16, no. 59. 
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prOTided that rach a gift should bew the construction which CH. TIIL 
every penon uninBtracted in the hiw would naturally have 
placed upon it, and words of inheritance are no longer in a 
will necessary to pass the fee simple \ 

Other important alterations were effected in the operation 
and constroction of wills by the eame Act. The moat im- 
portaot of these were the following. It ha£ been seen that 
the ori^nal conception of a will of lands was tliat it operated 
as a present conveyance to take effect at a fatore time \ It 
followed that if a man devised all his lands, tlie will applied 
only to those lands which were his at the date of the will, and 
did not affect after-porchased lands. This wonld be the case 
even if he sold and re-pnrehased lands which he owned at the 
dat« of the will '. By the Wills Act it is now provided *, that 
every will shall be constmed with reference to the property 
comprised in it ' to speak and take effect as if it had been 
executed immediately before the death of the testator, unless 
a contrary intention shall appear by the will.' As the law at 
present stands, therefore, a devise of 'all my lands' will 
convey to the devisee not only all the hmds which the testator 
has at the time of the will^ but all which he may have acquired 
subsequently, and which he retains at the time of bis death. 
A corollary to this rale is, that in the event of the death, in 
the lifetime of the testator, of any person to whom lands have 
been epeciiically devised, if the will contains a devise of the 
residue of the lands to any o&er personj such person shall 
take as part of the residue the lands so specifically devised, 
which would otherwise have lapted, and gone to the heir at 
law'. 

As a general rule, if a devisee dies in the lifetime of the 
testator, though the devise may have been expressed to be 
made to him and his heirs, or to him and the heirs of his 

' 7 Will. IV snd I "Vict. c. a6. g. aS. 

' 8m «bove, p. 381, 

* See, for ui early Inatuice of thit. Year Book, 44 Edward III, p. 33. 

' 7 WiU. IV and i Vict. c. b6. «. 34. 

' lb. ieot. a6. 
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CH. VIU. body, Hie derue lajaet, or Eaile to take effect. This rule is 
altered by the Wills Act in two caeea. Where there is a 
devise creating an estate tail, for example to A and the heira 
of bis body, and the devisee in tail dies, leaving issoe surviving 
tbe testator, vbo would be inheritable under the entail, the 
devise is not to lapse, but to take effect as if the devisee had 
died immediately after the testator*. Further, if a devise of 
an interest in lands not terminaUe at or before the death of 
the devisee be made in favour of a child or otber issoe of the 
testator who dies in the testator's lifetime leaving issue, tmd 
if any such issue survive the testator, the devise is not to 
lapse, but is to ' take efFect as if the death of such person had 
happened immediately after the death of the testator '.' 

Again, under the older law a devise to a man's heir-at-law, 
giving him no estate different from that which he would have 
taken by descent, was inoperative ; in other words, the title 
vi the heir-at-law rested on descent and not on the will, no 
doubt because otherwise the lord would have lost his relief, 
wardship, and marriage. This rule was reversed by the Act 
to amend the Law of Inheritance *. 

Amongst other consequences of treating a will of lands as a 
coaveyanoe to the devisee of the particular lands comprised in 
and dealt with by the will, one of the most important was 
that no liability attached to the lands in the hands of the 
devisee for the debts of the devisor. The histoiy of the 
liability of the keir for the debts of bis ancestor has been 
already noticed *. By the Statute of Fraudulent Devises ", a 
tenant in fee was prevented from defeating creditors, who held 
securities by which the bars were bound, by devising his 
lands, and the devisee was made liable, equally with the heir, 
for such debts ; and the l^iislation noticed above ', providing 
for the administration of the real ae welt as personal estate 

' 7 Will. IV t.aA 1 Vict, e. 26. sec. 3a, • lb. i. 33. 

* 3 and 4 Will. IV, e. 106. E. 3. * See above, p. 383. 

■ 3 Wllllun Mid Harj, 0. 14, repealed and sa to this natter ra-enactod 
by II Oeo. IV and i Will. IV, c. 47. • p. 084. 
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of deceased debtois, applies equally to the devisee and the CH. vill. 
heir. 

All diepositions by will are revocable and subject to altera- 
tion by the testator at any time before hU death. The 
provieions of the Wills Act respectiug the mode of revocation 
and alteration are given below. 

(i) Thx Act of Wiu.s, Warsb, akd Prihsb SxiBorB, whebsbt 
A Man mat devibb two Pabtb 07 hib Laud. 33 Henry VIII, 

G. I. 

Where the King's most royal Sf^eaty in all the time of hia 
moat gracions and noble reign hath ever been a merciful, loving, 
benevolent, and most gntcioua Sovereign Lord, nnto all and 
eingnlar hia loving and obedient subjecta, and by many times 
past hath not only showed and imparted to them generally by 
hia many, often, and beneficial pardons heretofore by aathority 
of his parliament granted, hut also by divers other ways and 
meaiia, many great and ample grants and benignities, in such 
wise as all his said subjects been most bounden to the uttermost 
of all their powers and graces t^ them received of God to render 
and give nnto hia Msgesty their most humble reverence and 
obedient thanks and services, with their daily and continual 
prayer to Almighty Qod for the continual preservation of hie 
most royal estate in most kingly honour and prosperity ; yet 
always his Majesty, being replete and endowed hy God with 
grace, goodnesa, and liberality, most tenderly considering that 
his said obedient and loving snbjecta cannot use or exereise 
themaelves according to their estates, degrees, bcultiee, and 
qualities, or to bear themaelvea in such wise as that they may 
conveniently keep and maintain their hospitalities and bmilies, 
nor the good education and brin|^ng up of their lawful genera- 
tions, which in this realm (laud he to Ood) is in all parts very 
great and abundant, but that in manner of necessity, as by daily 
experience is manifeated and known, tiiey shall not be able of their 
proper goods, chattels, and otiier movable substance to discharge 
their debts, and after their d^rees set forth and advance their 
children and posterities ; Wherefore our said Sovereign Lord most 
virtuously considering the mortality that is to every person at 
God's will and pleasure roost common and uncertain, of his most 
blessed disposition and liberality, being willing to relieve and help 
his aaid subjects in ibtax said necessities and debili^, ia contented 
OC 2 
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CH. Vin. and piMBed that it be ordkiQed and enacted hj authority of this 
— preeent Parliameot in manner and form as hereafter followeth, 
that is to say, That all and every person and persoDS bavbg or 
which hereafter shall haye any manors, lands, teuements, or 
hereditaments, holden in socage, or of the nature of socage tennre, 
and not having any manors, lands, tenements, or hereditaments 
holden of the Sing our Sovereign Lord by knight-Berrice, by 
socage tenure in chief, or of the nature of socage tenure in chief, 
nor of any other peraoD or persons by knight-service, from the 
twentieth day of July in the year of our Lord mszl, shall have 
full and free liberty, power, and authority to give, digpcBe, will, 
and devise, as welt by his last will and testament in writing, or 
otherwise by any set or acta lawfully executed in his life, all his 
said mauors, lands, tenements, or bereditftments, or any of them, 
at his free will and pleasure ; any law, statute, or other thing 
heretofore hod, made, or used, to the contrary notwithstanding. 

(Section z gives the same power of devising the whole 
where a person holds lands of the VUng in socage in chief, 
and also holds lands of other persons in soca^, and bae no 
lands holden by knight-service.) 

3. Saving alway and reserving to the King onr Sovereign Lord, 
liis heirs and successors, all his ri^t, title and interest of primer 
seisin and reliefs, and also all other rights and duties for tenures 
in socage, or of the nature of socage tenure in chief, as heretofore 
liath been used and accustomed, the same manors, lauds, tenements 
or hereditaments, to be taken, had, and sued out of and from the 
hands of bis Highness, his heirs and sacoessorB, by the person or 
persons to whom any such manors, lands, tenemonta or here- 
ditnments shall be disposed, willed, or devised, in sach and like 
manner and form as hath been used by any heir or heirs before the 
making of this statute; and saving and reoerving also finee for 
alienations of such manors, lands, tenements, or hereditaments 
holden of the King our Sovereign Lord in soct^e, or of the uatnre 
of socage tenure in chief, whereof there shall be any alteration 
of freehold or inheritance, made hy will or otherwise, as is 
afiiresaid. 

4. And it is further enact«d by the authority aforesaid, that all 
and singular person and persons having any manors, lands, tene- 
ments, or hereditaments of estate of inheritance holden of the 
King's Highness in chief by knigfatrservice, or of the nature of 
knight-service in chief, from the said twentieth day of July, ifaall 
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have full power and authority by hia laat will, by wi-itiug or CH. VllL 

oiherwise, by any act or acts lawfully eiecut«d in his life, to give, 

dispoBO, will or aasign two parta of the aame manore, landa, tene- 
mente, or heraditaments, in three parta to be divided, or else as 
much of the said msDors, lands, tenements or hereditaments as 
shall extend or amount to Uie yearly value of two parts of the 
same in three parts to be divided, in certainty and by special 
divisions aa it may be known in severalty, to and for the 
advancement of hia wife, preferment of hie children, and payment 
of his debts or otherwise at his will and pleasure; any law, 
statute, custom or other thing to the contrary thereof notwith- 
sUmding. 

5. Saving and reserving to tlie King our Sovereign Lord the 
custody, wardship and primer seisin, or any of them as the case 
shall require, of as much of the aame raanrav, lands, tenements; 
or hereditaments aa shall amount and extend to the full and clear 
yearly value of the third part thereof without any diminution, 
dower, fraud, covin, charge or abridgment of any of the same third 
part or of the full profits thereof. 

6, (Saving o£ fines for alienation ^) 

7-13. (Further proTisioiiB extending the power of devising 
lands in all cases to two~tfairds of knight-service landsj and 
to the whole of those held in socage ; the wardahip of the 
lord being reserved as to the remaining third part of knight- 
aervice lands.) 

14-17. (Miscellaneons provisions reserving righte of king 
and lords.) 



(a) An Act foe thb xxflanatios ot the Statute ov Wills. 
34 and 35 Heniy VIU, cap. 5. 
The former Statute is explained in sections 3-8 to cover 
cases of a person or persons having a sole estate, or interest 
in fee simple, or seised in fee simple, or coparcenary, or in 
common in fee simple in possession, reversion, or remainder. 

' Sm 34 and 35 Haniy Till, e. 5. sect. 6. This wai interpreted to 
mean that wb«n laud* held of the Eing were devised by will, the devisee 
must Mie oat of Chancery the King*! ' p&rdon for alienation,' jiayi^ (br 
it the third part of the yearly value of the lands. 
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CH. VIII. The devise may be ' to any person or pereone, except Bodies 
Politick and Corporate.' 

14. And it is further declared and enacted by the authority 
aforeBalil, That villi or teHtameote made of any manors, lands, 
tenements or other hereditaments by any woman covert, or person 
within ^le age of tventy-one years, idiot, or by any person ih non 
tan* memory, shall not he taken to be good or effectoal in the 
law'. 

(3) The Act for thb Ahendubnt of the Lats vith 
BX8FECT TO WiLLfl. 7 William IV and i Victoria, cap. 26. 

This Statute repeals the former Statutes upon the subject of 
wills, and constitntes tiie basis upon which the present law oS 
wills of real property rests. The most important of its general 
provisions are the following : — 

Sect. 3. It shall be lawAil for every penon to devise, bequeath, 
or diBpose of, by hie will execated in maoner hereinafter required, 
all real estate and all personal estate which he shall be entitled to, 
either at law or in equity, at the time of his death, aod which, if 
not BO devised, bequeathed, or disposed of, would devolve upon the 
heir-at-law, or cnstomarf heir * of him, or, if he became entitled by 
descent, of his ancestor, or upon his executor or administrator; 
and that the power hereby given shall extend to all real estate of 
the nature of customary freehold * or tenant right, or customary or 
copyhold, notwithstanding that the testator may not have sur- 
rendered the same to the use of his will ' ; or notwithstanding that 
being entitled as heir, devisee, or otherwise to be admitted thereto 
be shall not have been admitted thereto, or notwithstandiug that 
the same, in consequence of the want of a custom to devise or 
surrender to the use of a will, or otherwise, could not at law have 
been disposed of by will, if this Act had not been made, or not- 
withstanding that the same, in consequence of there being a custom 
that a win op a surrender to the use of a will should continna in 
force for a limited time only, or aoy other special custom, could 

■ The uamberiDg of the saotiona in tliese Statutes u taken bma 
' Statutes at Large.' The dlviaiona in ' Statutes of the Bealm ' ara different. 
' See above, p. 391. 

* See above, p. aga, a. 4. B; thia provision wills of oopyhold eatatM 
are asaimUated to wills of freeholds. 

* See above, p. 395, n. 3. 
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not bare been disposed of by will according to tite power contained CH. TIIL 

in this Act, if thia Act had not been made ; and also to estates 

fur autrt vie, whether there shall or shall not be any apeoial 
occupant thereof, and whether the nme shall be freehold, 
casUnnary freehold, tenant right, oiBtomary or copyhold, or of any 
other tenure, and whether the same shall be a corporeal or an in- 
corporeal hereditament ; and also to all contingent, executory, or 
other future interests in any real or personal estate *, whether the 
teetator may or may not be ascertained as the person or one of the 
persons in whom tiie same respectively may become Tested, and 
whether he may be entitled thereto under the instrument by 
which the same respectively were created, or under any disposition 
thereof by deed or will ; and also to all rights of eutry for coih- 
ditions broken, and other rights of entry * ; and also to snch of the 
same estates, interests, and rights r^pectively, and other real and 
personal estate ss the testator may be entitled to at the time of his 
death, notwithstanding that be may become entitled to the same 
subsequently to the execution of Ms will, 

7. So will made 1^ any person under the ^;o of twenty-oue 
yeai'S shall be valid. 

8. No will made by any married woman shall be valid, except 
such a will as might have been made by a married woman before 
the pasung of this Act *, 

18. Every will made by a man or woman shall be revoked by 
his or her marrisge ' (except a will made in exercise of a power of 
i^)pcdntment, when the real or personal estate thereby appointed 
would not in de&ult of snch appointment pass to his or her heir, 
customary hetr, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distributions). 
' See Above, p. 164, n. a. ' See above, p. 969. 

* A. right of enti7, tliougji it eonld only be reserved in &voDr of the 
giantor or his heira (above, p. 964), is thus rendered oapelile of alianation 
by will. These rights ara also, by B and 9 Viot. o. 106. a. 6, made alienable 
by deed initr vim. 

* See above, p. 34a, n. s. A married woman could (before the reoent 
statute) make a will in ezsrolBe of a power of appointment vested in her 

. (see above, pp. 363-364). She could also dispoee by will of her equitabla 
luterert in real property held to her separate use. The disability of a 
married woman to dispose of her separate property by will ie now entirely 
removed by the Mairied Women's Property A«t, iSBa (45 and 46 Tiet 
c 75. a, i), aa amended by the Harried Women's Property Aot, 1893 (56 
and 57 Viot 0. 63). 

* Before this enactment the marriage ^ a man waa not sufficient tn 
revoke his will uulee* he had also a ehild bom to him. 
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[. 19. No will shall be revoked b; any presnmptiou of an iat«iition 
on the ground of an alteration in circumstances. 

>o. No will or codicil or auy pirt thereof shall be revoked 
othenviae than ai aforesaid, or b; another will or codicil execated 
in manner hereinbefore reqnired, or by some writing declaring 
an intention to revoke the same, and executed in tbe manner in 
which a will is hereinbefore required to be executed, or hj the 
bomiDg, tearii^, or otherwise destroying tbe same by the testator, 
or by some person in his presence and hy his direction, with the 
intention of revoking the same. 
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CHAPTER IX 



ABOLITION OF WUTAUT TEIfCBES 

It was doubtless the prevalence of the system of conveying CH. ix. 
lands to uses which, by alleviating the pressuie of the feudal ' 

burdens, delayed the change in the law which is the subject of 
this chapter. When by the aelGsh legislation of Henry VIII 
this mode of alleviation was rendered inettectual, and the 
pressure was still further increased by the creation, under the 
provisions of the Statute 3a Henry VIII, cap. 46, of a Court 
of Wards and Liveries, for the express purpose of providing a 
more effectual and speedy mode of asserting the king's feudal 
rights, the burdens became too heavy to be home; and the 
king being now the immediate lord of a vast portion of the 
land of the country, all classes of tenants were more interested 
in obtaining relief from feudal burdens owing to the king, 
than in preserving those due to sach of them as were lords of 
manors. A striking picture of the condition of a tenant i» 
capiie by knight-service is given by Blacbstone '. ' The heir, 
on the death of his ancestor, if of full age, was plundered of 
the first emoluments arising from his inheritance, by way of 
r^ief and primer geitin ; and, if under age, of the whole of his 
estate during infancy. Aud then, as Sir Thomas Smith very 
feelingly complains ', " when he came to his own, after he was 

' Yd. ii. p. 76. 

* The CoDunonwMltli of England, book iii. c 5, written in the reign of 
Elizabeth. 
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CH. IX. out of wardthip, his woods decayed, hoiuiefi fallen down, 
^~~ stock wasted and gone, lands let forth and ploughed to be 
barren," %o reduce him still fiirther, he was yet to pay half- 
a-year's profits as a fine for suing out livery; and also the 
price or value of his marriage. Add to this the untimely and 
ezpensiTe honour of in^iiiood, to make his poverty more 
completely splendid ' ; and when by these deductions bis 
fortune was so shattered and ruined, that perhaps he was 
obliged to sell bis patrimony, be had not even that poor privi- 
]eg6 allowed turn without paying an exorbitant fine for a 
licence qf alieiuiiio».' 

In the reign of James Ij a project was brought forward for 
the removal of fendal burdens by converting all tenure of 
lands held of the king or other lords into tenure by fealty 
only, and snch rent as was then due, and prohibiting the 
creation of any other species of tenure, compensatdou being 
made to the king and other lords for the loss of feudal dues 
by the payment of an aonoal rent. This proposal was not 
carried into effect. Sir £. Coke memtions it with a strong 
expression of approval, and of hope for its ultimate success '. 

This hope was realised by the Long Parliament. On Hie 
24th of February, 1645, the House of Commons sent up to 
the Jxirdsa resolution, ' That the Court of Wards and Liveries, 

' The prerogKtiTe of the Crown of oompelliDg the tentiita <n eapUt to bs 
knighted, reeogniaed by the Statute de HiUtibiw, i Edwftrd II, rtat. t, 
b>d beoome one of the moat opprewive of the fendal bnrdena. It wm 
■boliihed b; the Statute 16 Car. I, 0. ao. See BUokatone, ii. 69. 

* 'At the parliament boldea iS Jaeobi Begia it wm moved on the 
King's behalf, and oommended by the King to the Parliament, for a «om- 
petent yearly rent to be aaanred to hia Majesty, hia heira and auooeooara, 
that the King would aaaent that all wardahipa, primer aeiaina, relieb tor 
tenures in eapitt or by knighfa-aerrioe should be discharged. Wherein 
amcogat certain old pariiament men these thirteen things did fall Into 
oonsidarBtion for the effecting thereof. . . . Which motion, though it pro- 
ceeded not to ellbot, yet we thought good to remember it together with 
these ooDsiderationa, hoping that so good a motion, tending to the bonovr 
and proflt of the King and hia crown for ever, aod the fteednn and tb« 
quiet of bis anbjects and their poateritiaa, will some time or other (by 
the graoe of God) by authority of Parliament one way or othw take effeet 
and be eatabllahed,' Coke'r 4tb Institute, p. aoa, &c 
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and all wardsbips, liveries, primer seisms, and outterlemaint, CH. IX. 
and all other cbargee incident or arising for or hy reason of 
vrardehipj liveiy, primer seisin, or onsierlemain, be from this 
day taken away; and that all tenures by homage, imd all 
fines, Ucencesj seizures, and pardons for alienation, and all 
other charges incident thereto, be likewise taken away ; 
and that all tenures by knight-service either of his Majesty 
or othen, or by knight^ervice or socage ui capite of his 
Majesty, be tomed into free and common socage.' 

The Xiords at once assented to the vote in the form in 
which it was sent np by the Comi]9£uu ' ; And. the resolution 
was confirmed by an Act of Parliament passed in 1656 '. 

' * A meaaage was brongbt from the Honse of Commons by Sir Homy 
Vaue, Junior, Knight, "That in this time of great dittractions, wherein 
the Lords and the House of Commons and the whole kingdom have ad- 
Tentared their lives and fortunes, and for reeompeuse to the whole king- 
dom they have thought to take away a great burden, therefore have nude 
a Tote wherein the Honse of Commona daaire their Lordships' ooaourrenee." 

' BeaolTed upon the queotion tumim amtradiault that this Honse agrees 
to this vote as it is now brought up A-om the House of Commons.' (^Journals 
of the House of Lords, toI, Tiii. p. 183. Die Hartis 34° die Februarii.) 

* 'Whereas the tour and twentieth day of February in the year of our 
Lord 1645 the Court of Wards and LireriM and all wardships, lireries, 
primer aeiaini^ and oiutoiniufnt, and all other eharges inoident or arising 
for or by reison of wardships, livery, primer seisins, or oiataUmain*, and 
all tennrea bf homage, and all Snes, lioenoes, seizures, and pardons for 
alienation, and all other oharges Incident thereunto, were by the Lords 
and Commona then assembled in Parliament taken away, and all tenures 
by knight-service, either of the king or others, or by knJght-servloe in 
caftit, or socage in eapile of the king, were turned into free and oommon 
socage, for the further establiahing and confiiming the tame, Be it declared 
and enacted by His Highness the Lord Protector and the Parliament, that 
the Court of Wards and Liveries, and all wardahipa, liveries, primer 
seirins, and maltrltnaiiu, and all other charges incident and arising f<»' or 
by reason of any such tenure, wardship, livery, primer seisin, or muter- 
Itmabt, be taken away, from the said four and twentieth day of February 
164s, and that all homage, finea, lioaneei^ seizures, pardons for alienation, 
incident or arising for or by reason of wardahipy livery, primer seisin, or 
DUdntonam, and all other charges incident thereunto be likewise taken 
away, and is herel^ adjudged and declared to be taken away from 
the said twenty-fourth day of February 1645, And that all tenure* 
in a^Si and by knight-service of the late king or any other person, 
and all tenures by aoeage in chief, be taken away, and all tennrea are 
hereby enacted and declared to be turned into free and a 



.00^ Ic 



396 ABOLITION OF WLITABT TENCRES 

ITpon the Restotation it was found necessaiy to confinn by 
Statate the Aeta of the Long Parliament in respect of feudal 
tenureB. 

It will be seen that the nibjoined Statute abolished all the 
ancioit law with respect to tenure by knight-serrice and its 
incidents. With the exception of the provisions enabling the 
tather to appoint a guardian by will ', it did not introduce any 
new l&w. The principal effects of the Statnt« Have been that 
in most instances all remembrance of the relation between toid 
and freehold tenant has passed away ', and that all freehold 
lands have become capable of being devised by will K 

la Ceuhlxb II, cap. 14. 

Air Act taxiho awat thk Coubt of Wards and LivEBiBa, ahd 

Tenures in Caijtb *, and bt Knight-Sbrvic*, and Purvkt- 

ANCS, AND FOB BETTLINQ A ReTXNUS UPON BIB MAJESTY IN 

"WlieresB it haib been found by former experience that the 
Court of Warda and LiverieB and tenures by knight-serrice either 
of the king or others, or by knight-service in eapite, or socage tn 
eiynte of the king, and the consequents npon the same, have been 
mooh more burthensome, gnevouB, and prejudicial to the kingdom 

from tha uld twentj-foDith day of Febnary 1645, and shall ba m eon- 
straed, adjudged and declared to be for over bereaftor turned into frM and 
oonunon aocage. Neveitheleaa it ia hereby eoacted that all nnta oertain, 
and heriota, due to meeae lords or other prirate penons, ahall be paid ; 
and that where any rallef or double ancient yeariy rent, upon the death 
of an anoestor, was in inch cases formerly due and payable, a doaUo 
anoient yearly rent only in lion thetvof sluill now be paid upon the death 
of an anoestor as In free and common socage, and that the same sliall bo 
recovered by like remedy in law, as rents and duties in free and common 
aooage.' Soobell's Ada and Ordinances of Parliament, Anno 1656, e. 4. 

' Sects, a and 9, •See above, p. 335. • Sea above, p. 379. 

* Hadox, Hist, of Ezch. p. 43a, note, auggeets that the expreaaion 
'tenures ina^ritg' is used erroneooaly in this Statute. 'Tenant ia a^iU' 
properly means aimply 'immediate tenant,' whether by knl^t-aervioe, 
Booa^ or otherwlM. But a confused idea had arisen that t«nni« in copiO 
was a particular species of teaure of the Crown, distinct from ordJnarT' 
knight'servioe, etc. Thus Elizabeth by lottera patent granted lands 
< tenendum de nobla in libero aooagio et non in oapite.' Thl^ as Madox 
My*, ia a oontradioUon in terms. 
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than th«y have been beneficial to the king; And whereas dnce the CH. IX. 

intermiaeion of the said Court, which bath been from the four and 

twentieth day of Febrnary, which wae ia the year of obt Lord one 
tltoasand six hundred forty and five, many persona have by will 
and otherwiBe made diapoeal of their hinds held by knight-service, 
wbereopou divers questions might posubly arise unless some 
seasonable remedy be taken to prevent the same ; Be it therefore 
enacted by the King onr Sovereign Lord, with the asseat of the 
Loidfi and Commons in Pariisment oEsemhled, and by the authority 
of the same, and it is hereby enacted, lliat the Court ot Wards 
and Liveries, and all wardships, liveries, jmrner seisins and ovtler- 
lemains, raluee and forfeitures of marriages, by reason of any 
tenure of the King's Majesty, or of any other by knight-service, 
and all mean rates, and all other gifts, grants, and charges; 
tDcident or arising for or by reason of wardships, liveries, primer 
seisins, or ouiteriemaina, be taken away and discharged, and are 
Iterehy enacted to be taken away and discharged, from the said 
twenty-fouith day of February one thousand six hundred forty- 
five ; any law, statute, custom, or usage to the coatraty hereof in 
any wise notwithstanding ; And tliat all fines for alienations, 
seizures, and pardons for alioDaiions, tenure by homage, and all 
charges iocideat or arising for or by reason of wardship, livery, 
primer seisin, or oiMferfemain, or tenure by knight-service, escnoge, 
and also aide pw ^U marritr, et pur faire fits etuvaVer, and all 
other charges incident thereunto, be likewise taken away and 
discharged from the said twenty-fourili day of February one 
thousand six hundred forty and five ' : auy law, statute, custom, or 
usage to the contrary hereof in any wise notwithstanding : And 
that all tenures by knigfat-serrice of the king, or of any other 
person, and by knight-Bervice tn eapite, and by socage in capiU of 
the king, and the fruits and consequents thereof, happened or 
which shall or may hereafter happen or arise thereupon or thereby, 
be taken away and discharged ; any law, statute, custom, or usage 
to the contrary hereof in any wise notwithstauditm ; And all 
tenures of any honours, manors, lands, tenements, or hereditaments, 
of any estate of inheritance at the common law, held either of the 
king or of any other person or perwns, bodies politick or oorporote, 
ore hereby enacted to be turned into free and common socage *, to 
all intents and purposes, from the said twenty-fourth day of 
February one thousand six hundred forty-five, and shall be bo 



' See alioTe, pp. 40-43, and Chap. IL { 4. 
* As to socage, see above, pp. 45-4S. 
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CH. IX conetrued, Adjudged, and deemed to be irom the Bud tweotj-fourtfa 

daj of Febnuiy one thouBEtnd ax hundred forty-five, and for ever 

faereftfter, tnmed inEo free muI common socage ; aaj law, >t*tute, 
custom, or neage to the contrary hereof in any wise notwithstanding, 
s. And that tlie same shall i<xc ever hereafter stand and be 
dtschai^ed of all t«nnra hj homage, eacoage, Toyages royal, and 
chains for the same, vardsfaipe incident to tenure by knight'a- 
service, and values aod forfeitnree of roarriage, and all other 
charges incident to tenure by knigbt-eervice, and of and from atdt 
^»iffU momn*, and aide pur fairefitt ehivaUrr; any law, statute, 
usage, or custom to the oonttary in any wise notwitlistaading. 
And that all conv^ances and derisea of any manors, lands, teofr- 
roents, and hereditaments, made since the said twenty-fourth day 
of February, shall be expounded to be of such effect as if the sama 
inanors, lands, tenements, and hereditamente had been then held 
and continued to be holden in free and common aocago only ; any 
law, statute, custom, or usage to the contrary hereof in any wisa 
notwithstanding, 

3. And be it further ordained and enacted by the authority of 
this present Parliament, That one Act made in tbe reign of King 
Henry the I^hth, intituled An Act for the Establishment of the 
Court of the King's Wards ; and also one Act of Parliament made 
in the thirty'third year of tbe reign of the said King Henry the 
Eighth, concerDing the officers of the Courts of Wards and Liveries, 
and every clause, article, aud matter in Ihe said. Acts contained, 
shall from henceforth be repealed and utterly void. 

4. And be it further enacted by the authority aforesaid, That 
all tenures hereafter to be created by the King's Majesty, his heura 
or BuceesBors, upon any gifts or grants of any manors, lands, 
tenemente, or hereditaments, of any estate of inheritance at the 
common law, shall be in free and common socage, aad nh*!! be 
adjudged to be in free and common socage only, and not by knigbt- 
aervice, or m eapile\ and shall be discharged of all wardship, 
value and forfeiture of marriage, livery, primer seisin, ofttterletiuiin, 
aide pt*r fiiire Jkx ehivalier and pur _fih fnarrier ; any law, statute, 
or reservation to the contrary thereof in any wise notwitb- 
standing. 

5. Provided ueverthelesB, and be it enacted. That this Act, or 
anything herein contained, shall not take away, nor be conatruad 
to take away, any rents certain, heriots, or suits of court, bdoog* 
ing or incident to any fonner tenure now taken away or altered 

' See p. 396, n. 4. 
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by Tiitne of this Act, or otfa«r BerriceB incident or belonging to CH. IX. 

tenure in common socage due or to grow due to the King'a 

M^eet;, or mean lorde, or other private person, or the fealty and 
distreBBea incident therennto ; iind that ench relief shall be paid in 
respect of mch rents &s is paid in case of a death of a tenant in 
common socage. . 

6. Provided always, and be it enacted, That anything herein 
contained shall not take away, nor be conBtroed to take away any 
finra for alienation dne by particular customs of particular manors 
and places, other than fines for alienations of lands or tenements 
holden immediately of the king tn eajntt. 

7. Provided also, and be it farther enncted, That this Act, or 
anything herein contained, shall not take away, or be construed 
to take away, tenures in fnink-almoign ', or to subject them to ' 
any greater or other services than they now are ; nor to alter or 
change any tennre by copy of court-roll, or any services incident 
thereunto; nor to take sway tbe honorary services of gnuid 
seijeanty*, other than of wardship, marriage, and value of for- 
feiture of marriage, escuage, vcfages ruyol, and other charges 
incident to tenure by knight-servif e ; and other than aide pur 
faMTtfibs chivalier, and aide pw file marrier. 

8. And be it further enacted by the snthority aforesaid, That 
where any person hath or shall have any child or children under 
the age of one and twenty years, and not married at the time of 
his death ; that it shall and may be lawful to and for the father * 
of such child or children, whether horn at the time of the decease 
of the father, or at that time in ventre ta nwre, or whether such 
father be within the age of one and twenty years or of full age, by 
deed executed in his life-time, or by his last will and testament 
in writing, in the presence of two or more credible witnesses, in 
each manner, and from time to time as he shall respectively think 
fit, to dispose of the custody and tuition of such child or children 
for and dniing such time as he or they shall respectively remain 
under the age of twenty-oue years, or any lesser time, to any 
person or persons in possession or remainder, other than Popish 
recusants; and that such disposition of the costody of such child 
or children, made since the twenty-fourth of February one thousand 
six hundred and forty-five, or hereafler to be made, shall be good 
and effectual against all and every person or persons claiming the 

' See above, ]). 38. * See above, p. 38. 

' This prorision is now extended to the motiier by the ' QuardiansMp 
of Inbnta' Aet, 1B86 ' (49 and 50 Tiet. e. 07). 
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<.'H. IX. custody or tuition of BQch child or cbildren, as guardian in Bocage 

■ or otherwise : And that such person or pereoDS to whom Ae 

ciutody of euch child or children hath been or ehall be eo dispoeed 
or devised aa aforesaid, shall and may maintain an action of 
ravishment of ward or trespass against any person or persona 
which shall \rrongfuIly take away or detain such child or children, 
for the recovery of sach child or children; and shall and may 
recover damages for the same in the said action for the nee and 
benefit of such child or children*. 

9. And be it further enacted, That snch person or peraons to 
whom the custody of snch child or children hatli been or shall be 
so disposed or devised, shall and may take into his or their custody 
to the use of such child or children the profit of all lands tene- 
ments and hereditaments of such child or children; and also the 
cnstody, tuition, and management of the goods, chattels, and per- 
sonal estate of such child or children, till their respective age of 
one and twenty years, or any lesser time, according to such 
disposition aforesaid, and may bring snch action or actions in 
relation thereunto as by law a gnardian in common socage 
might do. 

10. Provided also, lliat this Act, or anything herein contained, 
shall not extend to alter or prejudice the custom of the City of 
London, nor of any other city or town corporate, or of the town 
of Berwick-upon-Tweed, concerning orphans ; nor to dischaige any 
apprentice from his apprenticeship, 

11. Provided also, That neither this Act, nor anything therein 
contained, shall infringe or hurt any title of honour, feoda] or 
other, by which any person hath or may have right to sit in the 
Lords' House of Parliament, as to his or their title of honour or 
sitting in Parliament, and the piiviL^ belonging to them m 
Peers ; this Act or anything therein contained to the contrary in 
any wise notwithstanding. 

15-53. Provisions for recompense to hia Majesty for the Court 
of Wards and purveyances by an axoise duty npon beer, ale, etc 

' See above, p. fa; and oompare Cbap. II. { 4(3% (3), and Cliap. Ill.t a. 
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CHAPTER X 



TITLE3 OR MODES OF ACQUISITION OF BIGHTS OVER 
THINGS REAL 

Thb subject of titles or modes o£ acquisitioD of rights CH. : 
follows in l<^cal order next upon the discusaion of the hia- 
torjr and nature of the rights themselves. It is propoeed 
in this chapter to present in outline a brief account of the 
vartoos modes of acquisition of rights over land recognised by 
Snglish law. For this purpose it wiU be necessary to refer 
back to many points which have been explained in the pre- 
ceding chapters, and also to notice the main changes in the 
law which have taken place subsequent to those which have 
been already mentioned. 

A title to a right or a collection of rights over land is, 
according to Blackstone', 'the means whereby the owner of 
lands hath the just possession of bis property.' 

According to the fuller definition given by Austin, it is the 
collection of 'facto or evento on which by the dispositions of 
the law rights arise or come into being, and also the facto or 
evento on wbicb by the dispositions of the law they terminate, 
or are extinguished *.' For practical purposes the inquiiy may 
be confined to the different modes of acquiring rights over 
land. For, according to English law, righto over land are 



* Austin, ii. p. 90a. 

Dd 
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never lost or abandoned so as to become ra nuUiui. A mode 
of losing a right of this class is always a mode of acquisitioD 
bj somebody else. For example, if lands cease to have an 
owner by reason of a failure of heirs, they at once escheat to 
the lord '. For the pnrpoBes of this chapteTj therefore, the 
word ' title ' may be taken to mean simply ' mode of acqui- 
sition.' 

Many classifications have been given of the groups of facts 
or events to which the law attaches as a consequence the loss 
or acquisition of rights over land. The following arrange- 
ment may perhaps be accepted in default of a better. There 
are some recognised modes of acquisition which cannot well 
be brought under one head. To attempt to do so would be 
to present a false conception of a uniformity which does not 
exist '. 

Titles or modes of acquieition may perhapa be most con- 
veniently classed under the heads of title by alienaiton, title 
by tBccestion, or devolution from a person dying intestate, and 
the remaining modes of acquisition must be thrown into a 
miscollaneouB class. 

§ I. Tiile hy alietiation. 

By alienation is meant the intentional and voluntary 
tmnsfer of a right by the person or persons in whom the 
right resides to another person or persons *. 

In order that title by alienation may be effectual in any 
given ca«e, the Following conditions most be present. The 
person having the right intended to be conveyed must be of 
full capacity to convey it ; the person to whom the right is to 
be conveyed must be of capacity to take and keep it ; the pur- 
pose of the conveyance must be suc^ as the law recognises as 

' S«e above, p. 9a. 

' See Austin, ii. p, 931. 

' &oe Austin's Jurisprudence, it. 904. Sometimei alieniition is divided 
into voluntar? and involuntary alienation. I prefer to treat oftbe different 
kinds of so-called involuntary alieoation separatelj under the mitoel- 
laneouB kinda. 
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affording^ s euSiciect motive for the transfer of the property ; ' 
aod, lastly, the proper mode of carrying the conveyance into 
effect most be observed. 

By the firtit of these conditions it is necessary that the 
person conveying shonld poBsesB the leqoisite intelligence, 
and be in a position to exercise it freely. Hence convey- 
ances by idiots or lunatics are absolutely void'. Such a 
person is incapable of the requisite intention. An infant 
(a person under twenty-one years of age) is not completely 
capable of having the requisite Intention. His conveyances 
are voidable, subject, that is, to be ratified or avoided by him 
when he comes of age K 

Powers of dealing with the estates of idiots and lunatics, 
and of enabling infants for certain purposes to make effectual 
conveyances with the sanction of the Chancery Division of 
the High Court, have been given by various Acta of IW- 
liament. 

Similar principles apply to conveyances by persons under 
duress, that is, under pressnre of lU^al bodily restraint, or 
of danger to life or limb'. Conveyances induced by such 
pressure are voidable. 

Married women were before the recent Act under a special 
disability with regard to alienation. By the common law, as 
has been seen, the husband took a sole estate in the lands of 
the wife during the marriage. The wife could not moreover 
by her own separate act during the continuance of the marriage 
make any effectual conveyance of her reversionary interest in 
lands. The old mode of making a conveyance of the wife's 
lands was by a fine *, to which the husband and wife were 

* IncoQsinteiitly enough, a feoffment witb livery of seiBin, at least be- 
fore 6 and 9 Vict. o. 106. B. 4, waa not void but only Toidable, and that 
not bj the lunatic himself but only b; big committee or heir. Tbia arotw 
probably from the almost BuperittitiouB veneration for Ihia tolemn mode 
of convejing lands. 

* Except that a feoffment of gavelkind Unds by a person of the age of 
fifteen years is bj the eoatom of gavelkind binding upon him. See above, 
p. 47, n. a. 

' Blackatone, i. 130, 136. < See above, Cbsp. II. ( 6. 
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both parties. To the validity of a fine it was necessary that 
the wife should be examined apart from her hn^nnd, as a 
security that the conveyance was not made by her nnder 
the coercion of her huBband *. At the present day the legal 
estate of a married woman who has both been married and 
acquired the property to be dealt with before 1883 can only 
be conveyed by deed executed with the concurrence of ber 
husband, and acknowledged by the woman, on being ex- 
amined by a judge or commissioners apart from her husband, 
to be her own act '. After the growth of equitable interests, 
and the emancipation of married women from the restraints 
of the common law as to property by enabling them to 
be in the position of eatui que iruti, or beneficiaries, all 
the ordinary powers of disposition became capable of being 
exert-ised by married women over such equitable interests. 
When land therefore has been vested in a trustee in trust 
for a married woman, she is as capable of disposing of the 
interest as if she were unmarried, subject only to the re- 
straint on alienation usually introduced into settlements, as 
has been noticed above*. And now in the case of every 
woman married after 1882, or, if married before 1883, so far 
as regards property acquired after 188a, no restriction any 
longer exists upon her absolute power of disposition as if she 
were unmarried *. A settlement of her property may how- 
ever still contain a restraint against anticipation during 
coverture, and in this respect a woman's power of effective 
alienation may be subject to a restriction unknown in the 
case of a man '. 

In order that an alienation may be effectual, the alienee 
must be capable of receiving and keeping the estate alienated. 
The intention of accepting is not in English law of as great 
importance as a complete intention to give. It is said to 

' WillUmB on Real Properly, p. 984. 

• 3 wd 4 Will. IV. e. 74. «a. 77-91. 

' Bee above, p. 374. As to the histoiy of the power of a married woman 
to dispoae of interesta ia laud by will, tee Cbap. VIIL p. 391, n. 4. 

' 45 and 46 Viot. 0. 75, ' lb. ■. 19. 



CONBinONS OF ALIENATION 405 

be the law of Eogland that id do instance can property be CH.X 
vested in a person hy alienation against his will *. Ai the ^ '' 
same time it appears to be the case that, provided the act 
of conveying be perfect and complete on the part of the 
alienor, the property, in tiie absence of aa intention not to 
accept, vests in the alienee. At all events no evidence is 
necessary to show that the alienee intended to accept it. 
Nor would the conveyance be void although there were the 
strongest evidence that the alienee was incapable of an ao- 
ceptiDg mind. A conveyance of lands to an infant or a 
luDatic is perfectly valid, as against the alienor and third 
parties, though it is liable to be avoided in favour of the 
Innatie or the infant, or their representativee, if it should 
be deemed disadvantageous to him'. Id all other cases the 
proper mode of refusing to accept a conveyimce or devise of 
land, and so rendering it inoperative, is an execution by an 
alienee of full capacity of a deed of disclaimer ^. 

Before it<83 a married woman might purchase lauds, aod 
the conveyance was good unless the husband avoided it 
during the coverture hy some act expressing his dissent. 
And even if the husband consented, the woman or her heirs 
might avoid the purahase after the decease of the husband : 
and a married woman might by deed acknowledged disclaim 
a purebase *. These rules are now superseded by the full capa- 
city of acquiring and holding property given to women married 
or acquiring property sioce the commencement of 1 883 ^ 

There are certjUD incapacities to hold lands, which should 
be noticed. The incapacity of corporations has already been 
m«itioned*. Aliens t«o formerly might purchase, but the 
land was held subject to the right of the Crown to seize and 

' Willuma on Ee»I Property, p. 81. 
' BUckBtone, li. p. 393. 

* See Townson v. Tickell, 3 Barnewall ind Alderaon, p. 31 ; Doe A. 
8iajib V. Smyth, 6 BunewkU and CreMWell, p. Iia; Doe d. Winder 
V. I^wee, 7 Adolphai and Ellie, p, aia. 

* 8 umI 9 Vict. c. 106, a. 7. 

* 45 and 46 Tiet. e. 73 ». i. * Clup. IV. | ». 
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appropriate it, upon the facts being ascra^ined by tlie verdict 
of a jury, technically called ' upon office found,' in a process 
called ' inquest of office.' By an early exception to this mie 
an alien was pennitted to hold a lease for years of land for 
the purpose of trade or merchandise. And by the Natural- 
ination Act, 1870, aliens are placed on the same footing with 
r^fard to the pnrchase and disposition of lands as natural- 
bom British subjects '. 

A further restraint os alienation in reference to the por- 
poaee or objects for which it may be made was contained in 
the Statute 9 Geo. II, e. 36, which, after recitinpf that ' gifts 
or alienations of lands in mortmain are prohibited or restrained 
by Magna Carta and divers other wholesome laws as prejudi- 
cial to and against the common utility, neverthdess this public 
mischief has of late increased by many lai^ and improvident 
alienations or dispositions made by languishing or dying 
persons to uses called charitable uses *, to the disherison of 
their lawful heirs,' provided that no lands or hwvditaments, 
or money or personal estate to be laid out in the purchase of 
lands should be conveyed or settled for any charitable uses 
unless by deed executed in the presence of two or more credible 
witnesses twelve calendar months at least before the death of 
the donor and enrolled in Chancery within six months of its 
execution, and unless the gift be made to take effect in pos- 
session immediately, without any reservation in favour of the 
grantor or persons claiming through him '. By this Statute 
therefore a gift of lands to a charity 6y Kill was made wholly 
void. Certain relaxations of the provisions of the Act of 
Geoi^ II were subsequently made by various Statat«8 in 

' 33 Viat. e. 14. a. 9. But the Act does not apply to intoreata arisinK b^ 
diBpoaJtion or devolution happening before the passing of the Act. 

' By the Statute 33 Henr? VIII, c 10, oonvejiuiaee of land to the ase of 
ohurehes, or for the cerrices of a priMt, &0., were prohibited. Sub- 
sequentlj' it wm held that this prohibition did not extend to charitable 
uses. Bleokatone, fL p. 373. And see 43 Elizabeth, 0. 4. 

' There is an exception in the Statute (b. 4) in favour of the two Uni- 
versitiea, and tlie Colleges of Eton, Wineheater, and Westminstar. 
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favour of ^fts for the purposes of schools, literary^, scientific, 
or religious purposes, and public parks or museums ; and the 
law was consolidated and amended hy the Mortmain and 
Charitable Uses Act, j888 (51 and 52 Vict. c. 42), which 
re-enacts the main provisions of the earlier Statutes. 

As n^ards, however, gifts of land to charity 6^ mil, the 
law now depends on the Charitahle Uses Act, 1891 {54 and 55 
Vict. c. 73), which enacts that such gifts shall take due effect, 
subject to the provision, in most cases, that land so devised 
must he sold within one year from the testator's death. 

The freedom of alienation is also subject to restraint in 
favour of creditors, and purchasers for valuable considerations. 
By the Statute 13 Elizabeth, c. 5, conveyances of lands and 
goods made for the purpose of delaying, hindering, or de- 
frauding creditors are made void as against them unless 
made for valuable consideration to a liona fide purchaser 
without notice of the fraud. It is under the provisions of 
this Statute that proceedii^ are frequently taken to set aside 
post-nuptial settlements on a wife or children made with 
the intention of placing the property of the indebted settlor 
out of the reach of his creditors '. And by the Statute 27 
ElizabeUi, c. 4, as judicially interpreted, mfuniary conveyances 
of estates in land, that is, conveyances without valuable con- 
sideration, such as money or marriage, and conveyances made 
with any clause of revocation at the will of the grantor, were 
void as against subsequent purchasers for money or other 
valuable consideration. Thus any person who took by virtue 
of a mere voluntary gift could never be absolutely secure that 
his donor might not sell the land to a purchaser for money, 
which would confer on such purcliaser, even if he took with 
notice of the prior gift, a good title as against the donee '. 
But now by the Voluntary Conveyances Act, 1893 (56 and 57 

' Compare 46 md 47 VieL (Bankruptcy Aot, 1683), a. 47. 

■ Amortgftgee WMapuTcbMerwltbiu the toeaaiiigof this Act, tlienfora 
a wttlement on a wife or child after marriage might be aet aside in favour 
of a Bubaequent mortgagee [Chapmsa T. £mei7, Cowpor'B Bepoita, 978). 
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Vict, c 21 ), it is provided that no yolontary cosveyanoe ia to 
be void aa againgt a sabsequect purchaser for value, if the 
Bfune has io fact been made hana^e and without fraud. 

Such are the conditions, positive and n^ative, of alien- 
ation. Subject to these conditions, the power of alienating 
the interest which the alienor has is complete, provided that 
he follows the mode reqaired by law. 

It remains to point out the acts by which a person entitled 
to rights over lands may transfer them to another, or in other 
words, the mode in which a person may acquire those rights 
by alienation. 

The first division into which alienation falls is alienation 
Mi/w vivot, and alienation by toilt. It seems correct, for reasons 
already given, to class acquisition of rights over land by will 
as a mode of alienation and not as a mode of succession. In 
Boman law, as has already been pointed out^, and in our own 
law of personal property, wills must be considered as a mode 
of snccesBion. 

(i)' Postponing acquisition by will and passing to alien- 
ation inter vivoi, that is where the person who loses the 
right and the person who acquires it are both living, and 
the right passes by a voluntary act from one to the other, 
the next division will follow the division of rights already 
given in the Appendix to Part 1 '. 

Alienation may be divided into the alienation (i) of rights 
of property or ownership over land, meaning by property or 
ownership the enjoyment of those indefinite rights of user 
over land by virtue of which in ordinary language a person 
is entitled to apeak of land as his property*; (3) of rights in 
alieno »olo, which comprise the class called incorporeaJ here" 
ditam^ts in the narrower sense '. Under this class of ri^ts 

Natntml love And affeetiou ma not a Huffioient motire or coaaideratiaii. 
Ab iBsinst subsequcDt purohkaera nicl] eonveyaace* were 'ft^udulent, 
feigned, and covinon*.' s. a. 

' Sm above, p. 380. ■ Sue Table IV. huftm. 

' See Table L p. 310. * See above, p. 305. 

* See above, Appendix to Part I. { i (11;. 
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in alimo tolo may also be placed, following the classification 
given above, creditors' rigbts*. 

(4) Taking firet the modes of acquiring those rights in 
alieno tolo which in common legal language are styled in- 
corporeal hereditaments, and are divided as has been seen 
into the classes of easements and proEts, the appropriate 
mode of acquiring these rights is by grant ; that is, by the 
owner of the soil over which the right is to be exercised 
making, by deed operating either at common law or under 
the Statute of Uses, a specific grant of the right of way, 
right of common, or other easement or profit. No solemnity 
short of a deed is regarded by our law as sufficient to create 
a right of this kind. A deed is equally necessary whether 
the right of limited user for convenience or profit be a right 
to be enjoyed by the successive possessors of a dominuit tene- 
ment (a right appurientmt), or a right to be enjoyed by the 
grantee or by him and bis heirs irrespective of the possession 
of any tenement (a right in grosn '). 

Sometimes rights of this class are created not by express 
grant but by implication in a grant of other rights. For 
instance, if the owner of two houses A and B, both of which 
necessarily draw their supply of water from a well situated in 
the curtilage of A, conveys away 5 to a purchaser without 
any mention of the right to draw wator from the well of A, 
the right will nevertheless pass and be available in favour of 
the possessors of B against the successive possessors of A ^. 
So if a man grants to another a piece of land in the centre of 
and surrounded by the grantor's land, he by implication also 
grants a right of way over some portion of the land which 
he retains. And of course wherever an easement or profit 
is appurtenant to the ownership of any particular tenement. 



' See aboTe, Appendix to Part I. J i (14). 

■ See above, Chap. 111. f iB, p. 169. 

* See Gale on Eaaement^ 4th ed., p. 86, where this ala«a of right* is 
dinouBsed under the head of Dispoaitionof theOwnerof twoTenementa ;' 
called bf French Writer* ' Deatioatton du pAre de bmille.' 
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such easement or profit wiQ pass upon alien&tioD of tlie tene- 
ment to the alienee without any special graut thereof. 

An important mode o{ acquiring these rights, though 
perhaps not logically coming under the head of alienation, 
must not be omitted here ; that is, by what is called pre- 
tcription, or actual use and enjoyment of the right for a 
specified time. Before the passing of the Prescription Act ' 
this mode of acquiring rights in alteno tolo was regarded 
exclusively as a species of title by grant, differing only 
from &□ express grant in the evidence by which it was 
established. If it be proved that the right has been in 
fact enjoyed as far back as memory can trace it, and no 
origin of the right be shown, the presumption is that it 
has been enjoyed &om time immemorial, that is, from some 
period anterior to the first year of Richard I, the time at 
which I^al memory commences, and that it was created 
before that period by the owner of the soil \ And even if 
the right were shown to have been created within the time 
of legal memory, juries were directed, when the right was 
in question, to presume that as a fact the right had been 
expressly granted by the owner of the soil, and that the 
grant had been lost. This mode of supporting rights was 
felt to be most unsatisfactory, and at length the Prescription 
Act ^ was passed, by which a perfect title to easements and 
profits is conferred upon persona who have enjoyed them 
as of right continuously for certain periods of time specified 
in the Act. Its provisions are somewhat complicated, but the 
practical effect is that the enjoyment of an easement, as for 
instance of a way or of the access of light and air through 
a window, for twenty years, and the enjoyment of a profit 
^ prendre, as for instance of pasturage on a common, for 



1 a and 3 Will. IT, c. 71. See above, p. 1B5. 

' See above, p. 164 ; and Oale on EaaementB, p. 146, &e. 

* a and 3 WilL IV, 0. 71. The PreBcription Act does not do iway with 
the common law doctrine of preeerlptioD i ita provision! are additioiis to, 
and du not auperaede, the old law. 
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thirty yean, works the acqaieition of the right ^. The en- 
joyment mnet, except in the case of light, be by a person 
clumiog ri^t thereto, hence it may be defeated by showing 
that it bae been enjoyed avowedly in exercise of some con- 
tinuing permission or authority of the owner of the soil \ 

{5) The modes in which creditors acquire rights over the 
lands of their debtors have already been noticed ^. A jvidg- 
meDt-creditor, that is, a creditor who has obtained a judgment 
at law against his debtor, may, as has been seen, sae out a 
writ of execution called an elegit *. Till recently the effect of 
a judgment by itself, without ezecation, was most important 
aa afFecting the interesta of subsequent purchasers of the judg- 
ment-debtor's lands. By a recent Act, however, the land of 
the debtor is not to be affected by any judgment against him 
until it has been actually delivered in execution by virtue of 
a writ of elegit or other lawful authority °. The creditor who 
has pursned this remedy may cause the sheriff to execute the 
writ, and obtain possession of the lands at his hands, which 
entitles him to enter and take possession and hold till the 
debt and costs are satisfied.' The creditor may also, after due 
lustration of the writ, obtain an order from the Chancery 
DiyisioiL of the High Court for a sale «f the lands in order to 
satisfy what is due to him *. 

The nature of a mortgage has been already described ^. A 
mortgagee may either have the l^al estate in the lands vested 
in him, in which case he was in the view of the Courts of 
Law (before the Judicature Act, 1873, came into force) sole 
I^al owner, or he may have only an equi^ble estate. The 

' a uid 3 Will. IT, a. 71. m. i, a. The Act y roTidoa tbftt righto •njoTed 
for incli periods teepeotiTcly shall not be deftat«d bj showing aaXj 
that the right was fint eojoTed at aoj time prior to anoh period, and 
that after the easement or profit had been enjoyed (or fort^ or alztj jaara 
reapeetiTely, the right ahall be abeolnte and Indefeasible, unlees it be 
proved that it was enjoyed bj some agreement in nriting. 

■ See Tickle ▼. Brown, 4 Adolphus and Ellis, 369. 

' Chap. T. I 5. * See above, p. sBa. > 97 and aS Viot. c. iia. a. 1. 

• a7 and aS Ti«t. 0. iia. a. 4. ' Chap. T. { 5 (a). 



■...; v^ioogle 



412 TITLES 

l^^l estate must be conveyed to him by one of the ordinaiy 
modes of conveyance applicable to freehold, leasehold, or copy- 
bold estates. An equitable mortgage may be created by a 
mere agreement in writing, or even without writing by a 
deposit of the title-deeds by the legal owner. Before Nov. i, 
^^75i ^^ equitable mortgagee must have resorted to the 
Court of Chancery and not to a Coart of Law to assert his 
rights. 

Passing now to the modes of acquiring rights of ownership 
or property over the soil in the sense above explained', the 
most convenient classification would appear to be — modes of 
acquiring nghts of ownership at common law, including under 
this head the modifications in detail of the old common law 
conveyances by recent Statutes; modes of acquiring rights of 
ownership under the Statute of Uses and the Statute H and 9 
Vict. c. 106 ; and modes of acquiring such rights in equity. 

(6) Modes of acquiring right* at common law have already 
been explained, and need here only be enumerated. The mode 
of acquisition is different according as the rights acquired are 
freehold, leasehold, or copyhold. 

(7) The original mode of acquiring a freehold right of 
present enjoyment at common law is, as has been seen, by 
feoffment accompanied by livery of seisin, the requisites of 
which have already been detailed *. It is needless however to 
say that this mode of conveyance, though still legal, is in 
practice, with a single exception ^, obsolete. A feoffment was 
technically confined to an estate in fee simple, the conveyance 
of an estate tail by the same process was technically called 
a ffift, that of an estate for life a lease. 

To conveysjices of freehold lands at common law may be 
added conveyances by way of exchange*. An exchange is 

■ See p. 305, 'See above, Cbsp. III. ( la (a). 

' An infant tenant in gavelkiitd is still obliged to convey by feoffment. 

* Bladutone, ii. 333. Bj the Inrloaure Act, 1845, 8 and 9 Vict, c 118. 
a. 147, nMuia of effecting exchanges, vhlch have been found of much 
practical utility, were provided through the action of the Inclosure Com- 
■niaaiouera, the powen of nhom are now veited in the Board of Agriculluro. 
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a matual grant of equal interests in lands, the one in oon- CI 
sideration for the other. Thus A may exchange his estate in ' 
fee simple of Blackacre with i^s estate in fee simple of White- 
acre. This may be done by simple deed without livery of 
seisin. 

Where there is a tenant of a particular estate he may at 
common law turrender his estate to the remainderman or rever- 
sioner by simple deed withont livery of seisin. In the case of 
all the three assarances above mentioned, feoffment, exchange, 
and sarrender, a writing signed by the conveying parties or 
their agents was made necessary by the Statute of Fniade ', 
and the Statute 8 and 9 Vict. c. 106 requires a deed. These 
asBur&nces, feoffment, exchange, and turrender, to which should 
be added partition, which has been already mentioned ', appear 
to exhaust the possible modes of dealing with a freehold estate 
in posseeeion at common law. 

Freehold rights of future enjoyment, though, as has been 
Been in the fifth chapter', they can only be created by a 
common law conveyance by way of remainder, are habitually, 
when they exbt, conveyed by conveyances operating at com- 
mon law. For instance, an existing reversion or remainder 
can be conveyed to a stranger by gratd, or to the tenant of 
the particular eutate by release. Each of these transactions , 
requires a deed. 

(8) The modes of creating and conveying leasehold interests 
have already been discussed *. A leasehold interest is created 
by a demise effected by appropriate words, the usual words 
being ' demise, lease, and to farm let,* followed by the entry 
of the lessee on the demised lands. 

In the case of all leases for a torm exceeding three years 
from the making of the lease, or where the rent does not 
amount to two-tiiirds of the full improved v^ue of the land, 
the words of demise to be effectual must, by the provisions of 
the Statute of Frauds, be in writing". And by the Statute 

* 09 Car. IL c^ 3. ' See sbove, p. 978. * 1 3. 

• See above, Chap. V. ( i. • ag Car. IL c. 3. as. i, a. 
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8 and 9 Vict, c io6. b. 3, whenever a lease u required by- 
law to be in writing it eball be void at law onless made by 
deed. A mere agreement for a. lease ia however in practice as 
efficacious as a formal lease, for the Conrt exercising a juris- 
diction formerly confined to the Court of Chancery will order, 
if need be, that a formal lease should be executed '. 

If the formalities required by the Statute of Frauds and 8 
and 9 Vict. c. 106 are not observed, the tenancy created by 
the demiEe and entty will be a tenancy at will. Tenancies 
from year to year, by the half-year, quarter, &c., are, as has 
been shown ^, modifications of tenancies at will. In these 
tenancies the interest of the tenant can only be terminated by 
proper notice expiring at the end of the year of the tenancy, 
or at such other periods as may be contemplated by the 
parties. The other terms of the tenancy may be proved by 
parol or verbal evidence without writing. Thus a verbal 
agreement creating a tenancy for ten years, with elaborate 
provisions as to mode of cultivation, rights of lessor and lessee 
at the end of such term, and such-like, follovred by entry of 
the lessee and payment of rent, will create a tenancy from 
year to year upon the terms specified, and similar terms may 
without any actual or express agreement be implied by the 
custom of the country. 

Thus much for the mode of creation of leasehold interests. 
The term ' when created can be alienated by the lessee like 
any other right of property. He can do this either by way of 
nnder/eate or a»»ig*me>d. An underlease is where a. lessee 
makes a lease for a shorter term than he himself holds, leaving 
thereby a reversion, of however short a duration, in himself. 
In its legal attributes an underlease in no way differs from a 
lease. 

' II should be boma in mind tlist an agreement for a lease, being an 
Interest in lando, is required by the Statute of Frauda <39 Car. IL o. 3. 
a. 4) t<j be in writing. * See above, p. 344. 

' It should be obaerred that the word ' t«rm ' applies not to the poriod 
of time, but to the interest itaelf. The ' term ' may come to an end befom 
the period for which the lease haa been granted has expired. 
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The grant of the whole term by the lessee is called an 
assignment. The Statate of Frauds required such assiga- 
meats to be in writing'. The act to amend the Law of Real 
Property renders a deed necessaiy for the completion of the 
legal title \ The assignee of the lease has the same interest 
as the lessee (his assignor). This extends even to the binding 
of the assignee to the lessor by some of the covenants relating 
to the land into which the lessee may have entered. As, for 
instance, a covenant by the lessee to pay the rent or to repair 
the demised premises will bind his assignee. The assignee 
succeeds therefore not only to his assignor's rights in rem, but 
to tome of his rights and duties m pertonam. But any coven- 
ant entered into between the lessor and original lessee which 
does not ' touch and concern ' the thing demised, or in other 
words, which does not appertain as an ordinary and natural 
incident to the relation of lessor and lessee, does not upon the 
assignment cast any burden or duty on the assignee towards, 
or confer any right upon him against, the original lessor. It 
is often a difiGcult question whether or not a covenant is so 
connected with the land as to run with it, i.e. bind each suc- 
cessive assignee of Uie land. 

In like manner as the burden and the benefit of the last- 
mentioned class of covenants entered into by the lessee extend 
to the assignee of the term, so do the burden and the benefit 
of such covenants extend to the assignee (or grantee) of the 
reversion. Whether or not the assignee of the reversion could 
take advantage of or was bound by covenants running with 
the land as between himself and the lessee, or assignee of 
lessee^ seems to have been a doubtful point until it was settled 
by a Statute of Heniy VIII ^. Upon the dissolution of the 
monasteries there were many long leases subsisting of eccle- 
siastical lands. In order to place the grantees of the confiscated 
land in the same advantageous position as the ecclesiastical 
bodies by whom the leases had been made, it was necessary 

' Sect. 3. * 8 and 9 Viot. 0. 106. 8. 3. 

' 3a Henry VUI, 0. 34. 
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, to provide that the assignee of the reTeraion should be enabled 
to take advantage of and should be bound by the covenaDta 
entered into by the lessor under whom he claims '. 

Leasehold interests are frequently terminated by an appli- 
cation of the doctrine of conditions noticed above *. A lease 
usually contaJDS a proviso for re-entry by the lessor in the 
event of the breach of any of the covenants entered into by 
the leasee, and also in certain other events, as for instance his 
bankruptfiy. This proviso (subject to the restrictions on the 
right of re-entry contained in the Conveyancing and Law of 
Property Act, i88j,and the Conveyancing Act, iH92^J entitles 
the lessor on the happening of the specified event to enter, or 
to bring an action of ejectment, and so terminate the lease. If 
however the lessor, after knowledge of the happening of the 
event, continues in any way to treat the lessee as his tenant, 
as for instance by receipt of rent accruing after the forfeiture, 
he is said to waive the forfeiture, and can no longer take 
advantage of it. A lease may of course be made terminable 
in certain events, on the happening of which the lessor has 
a right to re-enter without any express proviso for re-entry. 
Such a proviso is however usually inserted. 

(9) Modes of acquiring rights of the character of copyhold 
have already been dealt with. Except where the modem 

' Though the words of the enactmeDt are geaeral, the Courts have 
coDfined iU proviaioiiB to covenanta which tonch and oonoeru the thing 
demisod. Seo on the suhjt^t of corenanta runaing with the Und, 
Spencer's case, i Smith's Leading Cues. * See p. 064. 

' 44 and 45 Vict, c. 41. s. 14. and 55 and 56 Viot. 0. 13, By the Act of 
1881 the Tight of re-eutiyis not to be exercised unless and until the lessor 
eerres on the lessee a notice specifying the breach oomplained of, snd, if 
the breach is capable of remedy, requiring the lessee to remedy the breauh 
and in any case requiring the lessee to make compensation in money for 
the breach, and the leasee fails to remedy the breach or to make compen- 
sation. These reslrictioni do not extend to oovenanti or oonditiona 
against underletting or assigning, conditions for forfeitare on I>ankruptc7' 
or taking in execution the lessee's interest, or on non-payment of rent. 
The Act of 1699 extends the relief (subject to certain qiuliflcations) to 
a condition for forfeiture on bankruptcy, and to sub-lessees in reopMt 
of a forfeittue incurred by the original lessee*. 
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Statates have altered in detail some of the solemDitiee reqaisite CH. X. 
for the pnseing of copyhold lands, the general mode oE alien- * ^' 
ating copyhold lands is by surrender and admittance operating^ 
at common law '. 

(10) Passing now from the modes of alienation which rest 
upon the common law, it la convenient to arrange in a distinct 
class modes of alienation operating under the Statute of Uses 
and under the Act to amend the Law of Real Property. The 
necessary forms of conveyance have heen still further abbre- 
viated and simplified by the Conveyancing and Law of 
Property Act, 1 881, and the Conveyancing Act, 1882*. This 
class will in fact comprise the whole body of conveyances in 
use at the present day. No simple alienation of an estate of 
freehold or settlement of lands is ever framed which does not 
owe its operation to the enactments of one or both of the fir^t- 
named Statutes. The operation of the Statute of Uses upon 
a feoffment to uses, bargain and sale, and covenant to stand 
seised, has already been sufficiently discussed in the seventh 
chapter. The practical application of the Statute combined 
with the common law conveyance of a release has been ex- 
plained, and it has been seen how the long prevalence x>i the 
mode of conveyance by lease and release was at length super- 
seded by the provisions of the Act to amend the Law of Real 
Property. That Statute abolished the ancient principle that 
freehold estates in possession could only be oooveyed from one 
person to another by livery of seisin, and enacted that 'all 
corporeal hereditaments shall, as regards the conveyance of the 
immediate freehold thereof, be deemed to lie in grant as well 
as in livery \' The effect of this Statute therefore is to enable 
an effectual conveyance of a freehold estate in possession to 
be made by the operation of a simple deed containiug words 
expressing a grant from the grantor to the grantee*. This 

' See above. Chap. V, 5 d pp. 093, 396. 

* 44 and 45 Ti«t. 0. 41 and 45 and 46 Vict. c. 39. 
' ■ e uid 9 Tlet, c. 106. a. a. 

* See the apecinieii of a modern grant of an estate In fee in Williama 
on Seal Property, p. 583, where the operative word* an — 'he the said 



> v.ioo^le 



4l8 TITLES 

. enactment does not in any way sapereede the action of the 
Statnte of Uees, and lues coaaequentlj may be and constantly 
are created by proper expressions in these deeda of etatntory 
grant*. 

(it) The creation and disposition of Equitable rights have 
also been dealt with *. It has been seen that these int««8te 
are created either by express words, that is, by the nse of 
words in a conveyance operating to pass the estate at 
common law and creating a second use or trust not eie- 
cnted by the Statute, or by words imposing some active 
duty upon the alienee at common law ; or secondly, ihey 
may be created by implication, as upon a conveyance without 
consideration, in which case a resulting trust may be implied, 
or upon an agreement for the sale of lands nnoompleted by 
conveyance, and payment by the purchaser of the purchase 
money, in which case the vendor or legal owner becomes 
trustee for the purchaser. 

For the conveyance and assignment of these equitable in- 
terests the only necessary solemnity is the writing required 
by the Statute of Frauds, though in practice it is usual to 
onploy a deed. 

(13) To pass now from alienation tnier vitot to alienaticNS 
by will A will of Unds operates 00 different principles 
accoiding as t^e interest to be conveyed is freehold, lease- 
hold, or copyhold. 

(15) In regard to freehold lands the requisites of a valid 
will have already been detailed. When a will has been validly 
executed and remains in force at the death of the devisor, it 
operates immediately upon that event to convey the freehold 
lands comprised in the devise to the devisee: Though no act 
of acceptance or assent is necessary on the part of the devisee^ 

,^5 doth hj these praeenti grunt unto the said CD aU that me««umge, fto., 
to have and to hold unto and to the use of the Mid CD hli heira utd 

' This is the oase for inatanoe la every marriage lettlement of r«a] 
Mtata. See above, p. 357. 
> See aboTe, Chap. VII. 1 4. 
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yet if before acceptance by entering on the lands the devisee c 
by an express act waives the devise, no estate will pass to 
him by the will'. 

(14) It should be observed that the operation of a will 
with regard to leasehold interests or chattels real ia wholly 
different from its operation with regard to freeholds. For 
reasons already ezplainedj leasehold interests are regarded as 
personal property K The whole of a man's personal property 
is cast by the will apon his executors, and the legatees take 
their gifts tbrongh the medium of the executois. If there- 
fore A devises aJl his estate real and personal to B, ihe 
freehold lands wilt vest in B immediately on J'e death, the 
leaseholds not until he has obtained the assent of the exe- 
cutors, 

{15) The mode of devise applicable to copyholds has already 
been noticed ^ 

§ 3. Title by Suceettion. 

The second of the principal heads under which Titles may 
be arranged is Succetfiom or devolution ab intettato. Here 
again the rales governing sncceseion to interests in lands are 
difFerent in the case of succession to freehold, leasehold, and 
copyhold interests. 

(i) Descent <^ an Ettate of inheritance in Fee Simple in 
Freekolde. The old rules as to title by descent * were in 
some important points modified and recast by the Act for 
the Amendment of the Law of Inheritance '^ which applies 
to descent on the death of any person subsequently to 
December 31, 1833. The main features of the existing law 
and the points in which the law was changed by the above- 
mentioned Statute will now be briefly noticed. 

Upon the death of a tenant in fee simple the lands descend 

> See Townson t. Tickell, 3 Bamew&ll and Alderaoii'i Beporto, p. 31. 

* Clwp, IIL I 17 ; T. S t- 

• See (boTe, pp. 996, n. a, 390. 

' 8m BboTo, Cfakp. IL f 6. • a and 4 WUl. IT, & T06. 
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to his ' heir '.' In aaceftaining: who the ' heir ' is, the first 
question is, from whom ia the descent to be traced ? Formerly 
the rule was that the descent was to be traced from the person 
last actually seised. Thus suppose A, tenant in fee simple, 
has a son £ and a daughter (7 by a first wife, and a son D 
hj a second wife, and dies intestate, leaving B, C, and D 
surriving, if B entered and was seised of the lands, he 
diereby became a fresh stock of descent, and on his death, 
intestate, the land descended to his sister C to the exclusion 
of D, his half-brother, the old rule being that there could be 
no descent to any one who was not of the whole blood of the 
person last seised '. On the other hand, if B, though he had 
survived A, had never entered or become seised of the lands, 
the lands would at B'a death have descended to D, for he 
being a son would be the heir of the person last seised, his 
father, in preference to his half-sister. The first of the above 
cases is that to which the old maxim ' possessio fratris facit 
sororem esse haeredem' applies. It thus became an im- 
portant question, under the old law, whether the person taet 
entitled had ever obtained actual seisin. The Inheritance 
Act, 1833, has altered the law in this respect, by providing 
that descent in every case shall be traced to the last pur- 
eiater, that ia to say, to the person ' who last acquired the 
land otherwise than by descent '.' For example, in the case 

' The word 'heir' in English lavr has a »eiisa far more limited than 
tha word 'bteres' in Romaa law. The 'heir' ia the person on whom 
the real estate of a deoeased intestate devolves. He is opposed to the 
devisee who is the person to whom real property is left by will, and to 
the exemitor or sdmiiiUlrBtor who Buooeeds to the personal eetate. In 
Koman Law the 'haeres' ia the universal sucrastor to the deooased, 
whether ab irUetttdo or ex liitaiHenlo. 

* See below, p. 433. 

* 3 and 4 Will. IT, a. io6. a. i. B; this section the person last entitled 
to the land shall be deemed the purchaser unless it shsll be prored that 
be inherited it. The Beal Property Commissioners (tst Report, p. 16) 
proposed that the peraon last entitled should be the stock of descent. 
The existing rule appear* to have been adopted by the legialatare- in 
vonformity with the authorities, especially Sir E. Coke. ' And note that 
it U an old and true ■"-•^■'" in law, that none ah&U inherit any land* as 
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above given, it would "be immaterial under the present law rn x. 
whether or not B ever became seised of the lands. The tm- i ^^ 
portant question after the deaths of A and B wonld be, not 
who was heir to B, but who was heir to A (assuming htm to 
have been the last purchaser). In the-event of a total failure 
of the heirs of the purchaser, but not of the person last 
entitled to the land, it b provided by a later Statute, that 
in such a case the lands should descend to the heir of the 
person last entitled '. For instance. A, a bastard, purchases 
lands and dies intestate, whereupon the lands descend to bis 
only child B. Upon ^s death intestate the lands would, 
but for the last-mentioned Act, have escheated. Since that 
Statute they will descend to the heir of B. 

Starting then with the last purchaser as the stock of 
descent, the heir of the purchaser is first to be looked for 
in his own otFspring, and, according to the well-known rnle 
of primogeniture, will be found in the first instance in the 
eldest of the purchaser's sons. Stated generally, the rule 
is thatj amongst persons of equal degree in relation to the 
purchaser, males are entitled one after another in the order 
of their birth, females take together as coparceners \ 

But before a younger brother or daughters can claim a« 
heir to the last pnn.-haser in consequence of the decease of a 

heir but onlf t)ie blood of the first purchaser.' Coke apoD littl«U>ii, \a i. 
This rule, however, doee not appear in Olanvill ; see aboTe, Chap. II. (61 
and Bracton, fol. 65 b, uses language wbiefa sMnu to be Ineonslstetit Irith 
it, kjing it down that a person on becoming seiaed makes a stipaa or 
new stock of desoent. Hence the mazim 'selsiiM facit stipitem.' Blaek- 
stone's explanation of this rnle of Ian, »• well as his more elaborate 
explanation of the eseloaion of the half-blood (me below), is based on the 
supposed strictly het«ditaiy oharacter of a feud, which Blackstone aaaerts 
WM originallj descendible onlf to the issue of the purchaser. This, how. 
c>T«r, doea not appear to hare ever been law in this country in the case of 
a gift to a man md his heirs. 

' 33 and 93 Tict. o. 35. s. 19. 

* Aa to coparceners S£« abora, Chsp. V. { 4. Btte for a diseossion of lbs 
proper rale in the ease where A porchases lands and dies intestate leaTing 
tw« daughters B and C, and fi afterwards dies intestate leaving a son i>, 
Williams on BMa Property, Appandiz C. 
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CH. X. brother who would have heen entitled to succeed, it most be 
1 ^- ascertained that the elder or only brother has left no lawful 
deecendantH. For it is an invariable rule that ench children 
stand in the place of th^r parent, and aacoeed to the rights 
which he would have had if he had survived the purchaser. 
Thus if if is the purchaser and has two sons S, the elder, and 
C, B has a son D who has issue two daug'htera E and F, B 
and D predecease A, upon the death of A inteetate the lands 
descend to his great-granddaughteis to the exclusion of his 
BOO C. 

If the pnrchaser at his decease leaves no children or de- 
scendants Borviving himj the lands will go to his nearest 
male lineal ancestor, the paternal line being preferred to the 
maternal ^.. 

This rule was newly introduced by the Inheritance Act. 
By a strange anomaly in our law, of which no satisfactory 
explanation appears to have been given, the lineal anoeetor 
was formerly excluded from the succession, though Hie unde 
or annt was not *. If such ancestor has predeceased the 
purchaser, his issue will represent him in the same order, 
and subject to the same rules (with one exception) as have 
been already stated with r^ard to the issue of the pur- 
chaser. 

Formerly, on the death of a tenant in fee intestate and 
without issue, the fother being excluded, the lauds descended 

' 3 and 4 Will. IV, o. io6. u. 6, 7. 

* The elaborate ezplanatioii given bj Blaokstoae, ii. pp. an, 9i3, 
referring the rule to feudal principles, and to the aappoeed rule that 
a /tiuhtm novum or newlj-granted feud could only deaoend to the lineal 
descendant* of the feoffee (see tb. p. Asa), appears to be fuoonBittent with 
the early English authorities, which do not mention any luoh fiction 
as Blaokatone auppoaei to be neoeaaary to explain oollatenl auooesBion. 
I am diapcaed to think It more probable that the rule really reaulta ttotn 
the aaaociBtions inrolred in the word ' descent,' and that the rule ' an 
inheritauoe may lineally descend but not aacend ' (Littleton, Met. 3) waa 
supposed to be part of the Uw of nature. Compare Bracton, foL 63 b : 
■ DoBoendit itaque jua, quaai ponderoaum quid cadena deoiaum, recta Unea 
Tel transvetaali, et nnmquam reaaoendit ea via qua deaMudit.' See 
Pollock and Haitland, Hiat. of Eug. I«w, ii p. 985 seq. 
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at once to the next brother, or, if no brother, to the sisterB, oH. X 
Now the brother or Bisters succeed as representing the father i ^ 
of the porchaser, the ancles, aunts, and first ooosins as 
representing the grandfather, and remoter coIlat«tals as 
representing the common ancestor >. 

In collateral descent the principle of simple representation 
acc<HdiDg to the rules governing the descwit to the purchaser's 
lineal descendants is, as has been said, subject to one exception. 
There was an unreasonable rule under the older law which 
excladed ^tirely persons of the half-blood of the person last 
seised from the sncceesioo *. Thns, to refer to the instance 
given above, if A died, leaving B a son and C a daughter by 
a first wife and J) a son by a second wife, and B became 
actually seised of the lands and died, the lands would descend 
to C the sister and not to H. Again, if C became seised and 
died intestate, J) could not be her heir, and If she left no 
relation of the whole blood, the lands would escheat to the 
lord. By the change effected by the Inheritance Act, the 
half-blood, if descended from a common male ancestor, is to 
take next after any relation in the same dt^^ree of the whole 
blood. Thus, in the instance above given, assuming £ to be 
the last pandtaser, D will take next after his sister C. If the 
common ancestor is a female the half-blood will take next 
after the common ancestor '. 

If there are no male ancestors of the last purchaser or 
representatives of such ancestors surviving at the time of his 

' Bm 3 and 4 WilL 17, q. 106, i. 5. 

* The rule as laid down bj Bracton {65) appean to be of a mnob more 
limited character. Where a man learea iunie by two wives, A a bod and 
Badaugbterbythefint, andCa son by the aacond, and ^ purdhases lands 
■nd dies intestate, the lands deaoend to S in prrftrmn to C Bracton 
mentions that it was a disputed question whether the same rale ^>pUed 
when the lands had deaoended from the oommon &ther. In that etse b« 
MMUS to think thfl Unda ought to deaoend from the eldsat son to the 
younger brother of the half-blood to the exclusion of the sister. Blaek- 
•tone'a explanation of the exclusion of the half-blood ia probably the nuwt 
vnsatishotory passage in his book ; U. pp. aaS, 939. 

* 3 and 4 WilL 17, c. 10& a. 9. 
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decease, the lands will in the next instance go to the female 
paternal ancestors of the porchaecr. In this case the rule is 
that the mother of his more remote male paternal ancestor 
and her descendants are to be preferred to the mother of a 
less remote male paternal ancestor or her descendants *. It is 
difficult to see on what principle such a remote relation as 
might be embraced aoder this rale should be preferred to tbe 
purchaser's mother, but such is tbe kw. 

It is onljr after the failure of the |mtemal line of ancestors, 
both male and female, and their descendants, that the mother 
succeeds. After the mother come her descendants by another 
husband if any, and then her father and the line of male 
maternal ancestors of the purchaser and their descendants, 
according to tbe principles above stated ; and last of all the 
line of female inatemal ancestors and their descendants, who 
succeed according to the same rule as relates to female 
paternal ancestors". 

There are some cases of descent by particular customs of 
freehold lands where the old Anglo-Saxon rules still prevaiL 
The most important of these are in the toiures called gavel- 
kind and borough English, which have already been noticed \ 

(3) The succession to leasehold interests or chattels real 
rests on a wholly difFerent ground. Here the fundamental 
distinction between re^ and personal property becomes im- 
portant. On the death intestate of a penon entitled to a 
term of years in lands, the property devolves upon the 
adminittraior, or person appointed by the Probate Division 
of the High Court to administer the pereonal estate of Uie 
intestate*. The administrator, after payment of Hie ddttts 
of the deceased, must distribute the peison^ property, includ- 
ing chattels real, according to the provisions of the Statute 
of Distributions'. 

(3) Descent in the case of copyhold lands is regulated by 

■ S«ct. e. ■ Sect. e. ■ S«e abore, pp. 47, 48. 

< Under th« proriaiona of as ftnd ai Viot. e. 77. 
* a» uid 93 Cu. II, e. 10. 
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the pftrticular cnstoin of the manor in which the lands are CH. X. 
aituftte'. These may or may not follow the rules relating to * '^''■ 
freehold lands ; and in order to ascertain the custom recourse 
must be had to the proper evidence, which is, primarily, &e 
court rolls of the manor. 

§ 3. MUcellaneoHt TUte*. 
(i) Etcieai*. 

It in the case of freehold lands there is a total failure of 
heirs on the death of the tenant, the land escheats to the 
lord. The theory of title hy escheat is that the whole 
property in the land being, as has been said, divided 
between the lords (paramount and mesne) and the tenant, 
on the tenant failing to have any heirs to whom the lands 
can descend, there is a species of reversion to the next lord. 
His right over the land becomes as it were enlarged by the 
failure of the tenants in possession. But this title must be 
completed by entry on the Und, or otherwise asserting his 
rights 

If, as is osnally the case at the present day, there is no 
known mesne lord of whom the land is held, the land 
escheats to the sovereign as lord paramount. The practice 
is for the Crown to institute an 'inquest oE office,' usually 
before commissioners appointed for the purpose, in order 
to determine whether the tenant died without leaving an 
heir. On the verdict of the jury to this efEect the Crown 
becomes seised of the land without the necessity of entry ^. 

' See above, Cbiip. T. { 6. How tkr the pTurfaBoiu at the InbariUnoe 
Act apply to et^yhold or euatomaiy tennraa ia a matter eomewliat dia- 
pnted. The teim ■ land ' la oipreMly interpreted to ootbt these tenant 
but tlie CoDTta of Exeheqoer aud Exchequer Ch«mber held that th^ do 
not alEect a euatom to trace deaoeDt to the person last seised. Hnggleton 
▼. Baniett, i Hurlatoue and Noiman, aSa ; a ib. 653 ; and see Williams on 
Beal Property, Appeodiz B. 

' See above. Chap. II. $ 5. 

* Blackstone, iL p. 245. Thia neoeasity for the lord to do aome a«( on 
hi* part induoed Blackatone tc olaa* eeeheat ander title by purebaaa. 

' Blackatone, ill. p. a6o. 
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Br the Intestates Estate Act, 1884 ^ the l&w of escheat hat 
been extended to equitable estates. 

Escheat formerly took place upon the blood of the tenant 
being attainted. Here i^aia we have a specimen of the 
practice of treating^ metaphorical expressions as if thej were 
realities, which has been found to be so common amongst 
lawyers. Attainder took place upon judgment of death or 
outlawry being passed after conviction for treason or felony '. 
The effect of attainder was, as is said, to coirupt the blood so 
as to render it no longer inheritable. The effect was the 
same therefore as if the tenant had died without heirs ; the 
land at once escheated to the lord. This escheat was how- 
ever subject to the paramount right of the Crown, based on 
other than feudal principles, to forfeiture of the land, in the 
case of conviction for treason for ever, in the case of con- 
viction for felony for a year and a day. 

The notion of corruption of blood consequent on attainder 
was pushed still further. Not only did it apply to lands 
in the possession of the criminal at the time, but it extended 
also to land to which he might afterwards become entitled. 
Thus if A were seised in fee^ and S hia eldest eon were con- 
victed of treason in A'a lifetime, B having a eon C, upon A'e 
death intestate the land escheated to the lord, whether B were 
dead or not — if he were alive, because his blood being attainted 
he conld not inherit ; if he were dead, because C could not 
make title through him '. 

Such was formerly the law with reference to escheat propter 
deHciuM tenentU. After considerable modifications by statute 
of the doctrine of attainder^, the recent Statute 33 and 34 

' 47 and 48 Viot. a. 71. 

* BlBokatooe, iv. pp. 383-3O7. 

' BlackBtone, ii. p. 354, m^b, 'The channel wbieh oonTeyed the li6ra> 
dibuT blood from hi« uiomIots to him ia not onlj exhatuted for the 
preoant, but totally dammed up and rendered Imperviona fbr th« ftiture.' 
Thia elfeat of attainder waa aboliahed by the Inheritance Aot, 3 and 4 
Wili IV, D. 106. i. 10. 

' Eapeoially hj 54 Geo. Ill, c 145. 
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Vict. c. 23 has totally abolished forfeiture and escheat (except CH. X. 
when forfeiture is oonsequeat upon outlawry), and proTides ^ ' ^''>- 
instead for the appointment of an administrator to the pro- 
perty of the convict, and for the vesting of his property in 
soch administrator during^ the contiiiaanoe of his punish- 
ment. 

(a) ZoM and Acquitition &jf Lapte of Time. 
The mode of acquisition by prescription of the class of 
rights over land which are styled above 'rights in alieito »olo ' 
has already been noticed. In the case of rights of ownership 
occupation without title for a certain period has an operation 
somewhat different in point of law. The theoiy of English 
law is that if a person ^titled to a legal remedy against 
a wrong-doer does not pursue that remedy within a certain 
time after he has first had the opportunity of doing so, Sis 
right to pureue the remedy at all is extingoished '. IE there- 
fore a person occupies land without any right, and the true 
owner or his sDCCessore in title allow twelve years'' to elapse 
since the last time when such owner or some person through 
whom he claims was in possesBion or receipt of the profits of 
the land, or of the rent, without taking effectual steps, by 
action or re-entry, to recover the land, the right to take such 
steps either by way of action or re-entry as against the 
occupant, or any person claiming through him, is extinguished. 
This rule is subject to exception in the case of petsons who 
ate disabled by infancy, coverture, or lunacy', from taking 

' See tot the older law, Bla«kiton«, iii. pp. 17B, i83, 193, 196. 

■ See 3 and 4 WiU. IT, c 97. a. a, and 37 and 38 Yiot. 0. 57. The latter 
Statute came into force on Jan. 1, 1879, and eubstituted the periods men- 
tioned In the test of twelve, tiUrtr, and six year* for the fOTiner perioda of 
tirenty, forty, and ten reapeotively. These aie the Statute* of Limitationa 
at present in foroe with regard to the rights over land called eorponeal 
hereditament* (tee above, p. 306, n. a) and rente. They do not ap|d; to 
the lands of the Crown or of the Duoby ot Oomwall. The period of 
limitation with regard to auoh landa ia aixty yeara. g Qeo. UI, e. a6 ; 03 
and 34 Viet. e. 53 ; 04 and 35 TioL e. 6a. 

' 3 and 4 Will. IT, a. 97. as. 16, iB, 19. The disability arising from 
abaenoe beyond the mu wm romored by 37 and 38 Tiot. e. 57. a. 4, 
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OH, X. the proper etepa to assert their right Such persons, or per- 
* ' '"'• SODS claiming- through them, though the twelve years may 
have elapsed, are allowed six years (unless the whole period 
amounts tjD more than thirty years ') after the removal of their 
disability, or after the death of the person disabled. And if 
the occupant have given to the true owner an acknowledg- 
ment in writing, signed, of his title to the land, the period of 
twelve years begins to run anew from the date of any such 
acknowledgment ^. Thus for all practical purposes the effect 
of the above-stated rules is to make occupation without title 
for twelve years (subject to the exceptions already noticed) 
equivalent to a mode of acquiring a right. Such an occupant 
would before the Statute of Limitations have been safe from 
attack by entry or action at the hands of the true owner or 
imy third party. And now the Statute of Limitations con- 
tains a provision ' that not only the right of action shiill be 
barred by the lapse of twelve years, but the right of property 
itself shall be extinguished. For all practical purposes there- 
fore it may he said that by possession without title for twelve 
years the occupant now acquires an estate in fee simple in the 
lands*, as against all persons except one whose right of entry 
or action has not existed for that period *. 

' 3 and 4 Will, IV, c. a^. e 17. ' lb. ». 14. ' lb, «. 34. 

* It ahould be obeervBd that the mode of icquiriDg 'oorpor««l beredita- 
meats' bj lapse of time differs essentia II7 In priDciple from acquisition of 
' Incorporeal hereditamenta' bj prescription. In the latter case, aa baa 
been shown above (Chap. III. { 18), loug-oontinued enjoyment aa of right 
was regarded as eTidence of a grant by some owner of the pia«dium 
serriens. The Pivsaription Act, operating upon this state of the law, 
made loog>continued enjoTinent, aa of right, a positiTe mode of acquiring 
the right. The mode of acquisition at corporeal hereditaments, treated 
of in the t«xt, has been readied by another road, higlily cbaraeteriitic of 
the practical cbaraoter of English law. By extinguishing all possible 
remedies, the right of the oeeupsnt is made impregnable, and unlike 
Boman law, or onr own Ian of presoription, nothing but the bare fact of 
pessassian without title for a sufflciontly long period is neoenary to cieate 
the negative title resnitiug from Uie Statute of limitationa. The earn- 
dltiona required by the civil law, bona fides, jnata eanaa, jnatna titnlns, 
&«., have DO place in our law. 

' OfaawTB that if the ooc^aney bepn daring the eeBtimsaea of a jkh^ 
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(3) CompuUorjf AcquUitim for Public Parpotts. CH, S. 

There are certain modes of acqairing land by what may be 

called a procesB of involuntary alienation, where the law pro- 
vides means for depriving a person of his property upon 
proper compensation being made to him, and vesting it in 
other persons, or in a corporation, notwithstanding any oppo- 
sition by the owner. Thus the legislature provides machinery 
for compelling persons to divest themselves of lands which 
may be required for certain purposes of public utility ; for 
instance, a railway, public elementary schools, or certain 
public works. This is principally effected by the machinery 
provided by the Lands Clauses Consolidation Act*. This 
Act contains a set of general provisions, which are usually 
incorporated in the special Acts authorising and regulating 
individual undertakings, providing for a mode of compulsorily 
vesting the property required in the company or other body 
undertaking the public works hy the giving certain notices, 
and taking the requisite steps to assess and pay the proper 
compensation for the lands taken. 

(4) Aequitition vuder Indofurt Jets. 

The legislature has also provided special means for acquiring 

and divesting rights over common and waste lands, and for 

the inclosure of common fields ^. The limits within which 

licular estate, the period of limitation does not begin to run againat the 
remaiadermAH or reveruouer till hia estate Teats in poMesaiou (see aboTe, 
p. a59\ For instance, if lands have been giTen to A for life, remainder 
to B in fee, sod during A'e life C wrongfiill; obtains pOBsesaion, as againafi 
A the period of limitation will begin to mn from the commencement of 
Cs possession, bat as against B, not till the dealh of A, for not till then 
caDBenterorbrlngejeotment. OmfrD non noImJtin iv<" nitn curril proacr^v. 

' 8 Vict. c. 18. 

' The ancient 'common field' will be easily recognised by readers of 
Mr. Jrahua WilliamN' lecturer on 'Rights of Common,' or of Mr. Seebohm'a 
' English Village Commnnity ' in the ezpreaaion in the preamble of the 
■tatulo 8 and 9 Vict. c. 118, 'lands intermixed or divided into inoon- 
renient parcels.' See above, pp. 5-7. Hr. Seebohm, p. 14, calculates that 
between the years 1760 and 1844 nearly 4000 Inclosure Acta were passed 
affecting ' common fields ' in various parish^. 
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CH. Z. the lord migbt by himself exercise hi§ rights of ownerBhip 
* 8 (4). over the land have already been noticed ^. Of course a 
' conmum ' might always be dealt with, as any other piece of 
property, by the ooncarrenee of all the persons haring rights 
over it, that is to say, by the concorrent action of the free- 
holder or lord of the manor and all the commoners. But 
owing to the practical impoadbility of obtaining the consent 
of bU the commoners, it became ofinal for the legislature to 
pass private Acts of Parliament, anthorising inclosnres in 
particular places, and providing compensation to the lord and 
the cfunmoners for the rights of which they wen deprived, 
Qsnally by giving them the benefit of the exclusive ownership 
of a portion of the soil of the common discharged of rights 
ot common, in lieu in the former case of the seignory of the 
whole, and in the latter of the rights ot common which were 
extinguished. 

The Inclosore Acta, of which the Statute 8 and g Vict., 
c. li8 is the most important, contain provisions for carrying 
out inclosures through the Board of Agriculture', The 
consents of the requisite number of persons interested in the 
land, and of the lord of the manor, must be obtained. If the 
inclosurc is carried out, the Board may award certain portions 
of the waste for recreation, for allotments to the labouring 
poor, and for roads; the residue is divided amongst the 
persons who previously had rights over the land, and the lord 
of the manor. Upon the allotment being made, the common 
or other rights enjoyed over the land previous to the inclosure 
are extinguished '. 

The land allotted to the various persons who already were 
the owners of adjoining huids becomes part of Mid is held by 
the same tenure as the lands to which it is annexed : if 



> C3la^ III. i iS (a). 

' EatabliBhed in 1S89 hj the itatnte sB uid 53 Tint. 0. 30, whielL 
tnuiBfen to the new Board the powen of the farmer Inoloeura and Land 
Comm iaaioners. 

' Sand9Tict. o. ti& t. 106, 
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ansezed to freeholds, the land becomes freehold, and is held CH. X. 
for the same estate as the land to which it is annexed ; if the * ^ ^^^ ' 
adjoining land is copyhold, the annexed land becomes copy- 
hold also. 

(5) CompuUorjr Enfrattciuement of Copyhaldt. 
Another species of compulsory alienation takes place under 
the Act hy which either a lord of a manor or a copyhold 
taunt is entitled to compel enfranchiaentent through the 
medium of the Boatd of Agricoltore \ Enfranchisement, aa 
has been seen, consists in the conveyance of the freehold by 
the lord to his copyhold tenant '. Eitha" lord or tenant may 
now under the provisioiiB of the above-mentioned Act obtain 
an award of enfranchisement, compensation in money paid 
down or secured, or in land, being awarded to the lord. 

(6) Bankruptcy. 
Estates in land are lost and acquired by the bankmptcy of 
the tenant. Upon Hio appointment of the trustee in bank- 
ruptcy under the provisions of the Bankruptcy Act, 1883', 
the whole of the bankrupt's freehold, leasehold, and copyhold 
estates vest in the trustee, in trust for the creditors. 

The following table shows in a concise form the classi- 
fication of modes of acquisition which has been presented 
in tiiis chapter, 

' 57 and 5B TioL c. 46, < Sm abcre, p. 094. 

' 46 and 47 Vict. c. 5a, 
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The Gloomy nimi only at ^xing the aeutei in. which wot^ oocnrring in (h« 
previoDi citnuita, with which the readsr might probkbly not be ^ailiAr, ue 



Aoqi)iet4M, to rele»e or acquit, p. Si. 

AeoMol*, right uf prior birth, priuio- 
geniture, 96. 

AssTorare, appniftre, a 1 4, to appruve, 
i.e. to mnke profit o( the waste by 
tnoloiura. £(8«. v. 'approve'' in the 
' New English Dictionary ' (edited 
by Br. Murray), where the word i« 
traoed to an old French word 
»-prmier, 

Arbelaatarlna, r aroo-bowmaD, 74. 

Arramare, to undertake, eepedally to 
nndertake the proieeution or de- 
fence of a luit, 19S ((oe Spdmao, 
Olonary, ■. t. adrhanire). 

Amr*, a ploughing, 139. 

D olear a space in a wood, 



a elearing, 197. 

Laaistiaitt, to awign, males over, t6S. 

LHlaa, (i) a law, ordinance, or itatate, 
III ; (a) a particular species of >uit, 
■o called, apparently, beranM insU- 
toted by an irsiira. 197; (3) the 
juror* in an awiie, 199. 



Attalutoi-aUlnotiM, attainted, the 
pecul'ar oansequence of a conviction 
for tTea«on or felony. 

Attomare, to appoint a lubstitute or 
Httomey for the oondact of a suit, 
106 ; to cause a tenant at farmer to 
recogniae as lord the alienee of the 
freeholder, 179. 

Arerla, animals used in agriculture, 
especially commonable beasts, 196. 



BaUlTus, a eteward or bailiff, 196. 

Bladum, ourn, 101. 

BOBOiia, woodland, 197. 

BOTsts, an oz.galig, as miKdi laud ■• 
one Di (or a pair at Dxi n) could till 
in a yenr, variously estimated at 
13-13 acres, but probably an inde- 
finite qaanUty, 106, 107. 

BreTS, a writ or command in writing, 
especially a writ by which an action 
was oommenoed, 73. 

BreTlnnoaUk, a wriljng or charter, 59. 

Broohia, a bmnch or needle for fatten- 
jag a sack, 140. 
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Bmem, tbonu of roagb buhM, 197 ; 

rough ground, 114. 
Bnrgkgiiiin, bargaiuU. Itt lodei, 



Capitalij, chief; owitell* donlntw, 

1ordor>mMior, lj8. 
OarazBTfl, to irgn, 59. 
Caraooa, carcua, a plough, 113. 
Caruoata, a plough-land, u much laad 

u oould be cultivated bj a plough in 

one year, TaTjing probably with the 

character of the kH, bat larger than 

the bovata, 74. 
Catalla, chattula, movable or psrsonal 

property, 91. 
O21UUH, iucome froin land, rent, Bl. 
Ohaoea, a way for driving cattle, a 

drove, 19S. 
Olamantla, 107, olameam, lag, clfiim. 
Olamwe, to compWn, 7 3 ; to olnim, 74. 
Clamor, complaint, 74. 
Clauaont FasohAe. the cIom of the 

octare or utaa of Euter, the Sunday 

after Earter, 111, 
CoiiiN,an Ear1, 5S, 74. 
Comltatiu, county, 315 ; Connty-Court, 

73- 
Oommiuiia, itt Index, Common. 
Oompeiidluin, ■ shorter way, iSS. 
Compotmn, oampotoa, acoount, 87. 
OonoOTdia, a wttlement or comproiniie 

of a cauM in ooart, applied to a flne, 

1 06. 
Conqneitoa, the conqueat or acquiai- 

tion of England by Wiriiam I, 140, 

Oonilderatlo, a judgment (of a Court), 
78. 

Conatltntlo, (i) an ordinance or law. 
198; (1) a mode of oonatitiitlng a 
right, especially the grant by whioh 
a lervitnde it oreated, 185. 

OonniAtndo, a ouatom, eepeoially cus- 
tomary feudal duea, 1 39. 

Oonrentlo, a oovenant or agreement 
by deed, 154. 17S. 

Conriuoere, to oon^ict, gi. 



Ooterelli, $ee Index. 

OorU. (I) oourt. Curia B^ia, etc.; 

(1) ■ oourt or yaid, 196. 
Cnrialla rerba, ordinary every-day 

language (I), 69. 
Ooatodla, wardship, we Index. 
Ouatnioarll, sm Index. 
Ouatoi, ooat, 74. 

J>. 

Samna, (dampna, 134^ damagex, 179. 
DelUta. de&ult, 111. 
Defbnaft, endoaoree, 196. 
Daforolo, -oeo, to keep out hy foroe, 

7J- 
Pcmanda, a demand, that whioh ii 

demanded, 145. 
DevlM, or dirlsa, the dividon of the 

property of a deeeaacd pereon in 

aooordance with hi* will, hence de- 

Dimittere, to demise, let, or leMe 
UnJs for life or yeaia, 179. 

Diratlonare, to ertabliah, usually ap- 
plied to eatabUahing a enparior tlUe, 
and diaproring title of tenant, 80, 
93. 

Dlaparasatlo, degradation by an on- 
equal marriage, lij. 

Dlaaeisina, diaeeisin, lei Index. 

Dlsaeliire, to pot out of seisin, 1 1 3. 

Diatriotlo, distrunt. campelliag lo per- 
fnniiancc of a duty by lawful aniure 
of property, 83. 

SiatrhiBera, todietrain, 83. 



the p»ae«ion of the freehold, 159 ; 

domain of the lord of a manor, 313. 

DoBatoriiia, donee, the pereon to whom 

■n estate is ^ven, 14S. 



meeinosTna, »e« Index, Trankal- 

Xmenda, amends, properly a coinpen- 
Ka^on to party injured, aa opposed 
to a flne, 131. 

Bsoaeta, eaclieat, m Index. 

Hsoambium, that which is given in 



ezdun^ or lubBtitDtian, eapediU; 
the luid whioh & lord bound to de- 
fond his tenuit's title muet ^ve in 
reoompente if the temut be ousted 
b; virtue of dBuperioi title. So; >m 
Indei, "Wttrvaiy. 

Bitorarlnni, 'stufF,' i.«. wood or other 
mBterials which the tenant ii en- 
titled to take (rom the luid ot hi* 
lord or & nlmtgtr for lep^ni, fuel, 
etc., 197. 

Ezoeptto, ■ ple>, formal ttatanient of 



ofei 



.,87. 



Bzhaeradare, to deprive 
londn, 91. 

Bzhaeredatlo, didnheritnnce (b; alien- 
ation b; tenant in hii lifetime), lot, 
136. 

Xzltna, inuM, profit!. 111. 

nxpedltatio (canum), mntilatioii of the 
foot to prevent a dog chasing game, 

Bxpedltlo, the dutj of milltarjr lervioe, 
lee Index, Trinoda neoeaaltas, 

Bxpletla, 149, aiplea, 345, fraiti or 
prodaoe of land. • 



Faloatio, the anrioe of re^ng or cut- 
ting econ, ete., 139. 

Felon]*, felon;, a crime other than 
treaton punishable with forfeiture 
and eacheat of land and goods, 91, 
93- 

Veodalla (feodalia serTltia, 139), mt- 
vioet attaching as an incident of 
tenure, 

Feodiltrma, fee-&nn, na Index. 

Feodum, fee, ne Index. 

FidaUtM, feai^, ace Tudn. 

Finia, (l) a fine (pecuniary). III; 
(g) a 6ne (final oanomd) ; fee Index. 

Firmarina, hiwet, an occupier of land 
for jearB «r other limited pM^od who 
haa no freehold intereat, 1 78. 

Forlnaooa aerrltla, aervicea doe to 
the king as lord 
oppowd to aerrioe* 
mediate lord, 140. 



"■T 435 

Forlafacere, 35, n. t. ForiaflMtura, 
93, to forfeit, forfeiture. 

Foria-tbmillare, (apparently) to de- 
prive a son's descendants of a right 
of aucoesdon to luids bj hts accept- 
ing lands from the lather In hia life- 
time, 97. 

Toaaatum, a bank, 199. 



Oardlnnm, gardiQns, a garden, 196. 
Onerra, war, 83. 



Haapa, hasp, handle (of door), 149. 
Haya, hedge, 199. 
Herietta, heriot. Me Index. 
Hlda, hide, lee Index. 
Homasium, homage, tat Index. 



ImbreTtare, to enrol (names of juron), 

113- 
Inonrrerc, inaorri donUno, to be for- 

f^ted to the lord, I3i. 
Inde. tbcreon, thereof there&om 
Intrlnaaoa aervltla, services reserved 

by the feoKnent or gtant to the 

immediate l<ffd, 139. 
Irrltara, to make void, 103. 



JnatlolaM, to exerdie ju<Uc<al authn- 
tity over, compel by process of law, 



Jnatioia, a}u>tice~juBtitiariLis, 71. 



Iiegalla homo, a law-worthy man, one 
capable of possessing all legal rights. 



OS, a greyhound (1), 139. 

Iiigaanola, the relation created by 
homage and fealty of a vassal to 
hUohfeflord, 78. 

Iiitteraa patcntaa, writings authuiti- 
cated by a seal, whereby a man is 
enabled to do is enjoy that which 
otherwise of himself he could not. 
Ho called because tbej are oprii, 
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ictdj to be ■kowD for confimittion 
<if the authority Uwfebj given, 149 ; 
M Blonnt, L«w WcL, s. ». 



Hanerium, » nutnor, 14°- 

Haiisa, (w Indei. 

lluuliuiai>l>i > "■»" house or tene- 
uMOt, 197. 

H ariMQi, t. luknh, 198. 

Huitaclnin, (l ) mKrikgc, La. the ri|j;ht 
of the lonl to provide hia tenant with 
hiulwnd or wife, or to receive the 
■lue equi*fclent, U5, 'S*: (') ** 
land pvBn by > father to hla Ueugh- 
ter on her uuirriagB (101) to be held 
b7 the tenure of {3) fr«ok-iii»m«go, 

Maritmre, to roarry, or proviile witli 
K mu-ruge. 90. 

Herehetom, the fine payable by a vil- 
lein to his lord on the nuuriage of 
a daughter, 154, II5. 

Heasaaclum. a houie, meWHage, 96. 

HesBura, the wrriee of harventing, 

i.\9- 

MilM, a knight, 131; a tenant by 
koight-aenioe, 95. 

KUllla, knight*erTice, 95, 

JlioirtSF, tbegu, 59. 

Misarioordla, (1) meroy. (jI a diwre- 
tianaiy fine, in mieerioordia esse, to 
be ID meroy, i.e. to be liable to be 
fiued tu the extent of the whole of 
the offendGT'i proijertj, 134. 

Moleudinum, a mill, iSS. 

HoTft, heath-ground, moor, 114. 
MulleratUB, a urn born in wedtuok 
(oontiaated with a baitaid of the 

Hnlto, a wether, 196. 
Uutara, U> keep hawk» in a mnta, or 
I uoal ting-house, 139. 



ITondinkO, market-tolls, 115. 



Pallaoinm, a palisade, iSS. 
PaiUMKiuiti, right of feeding animala 

in woodi on beeohmaat, aooriiB, etc., 

314. 
Faioni, snoloaure, park, 114. 
FaTKamen, puuhment, 59. 
patria, a jury, aai ; f Index. 
Feoaona, acomi, matt, eta. fallen from 

Flaoltsre, to bring a suit or action, 91. 

Flaoitum, a plea or suit, 73. 87, etc. 

FlaBiua, a aurety, 107. 

Fraaoeptom, a writ, a mandate ander 
the royal seal ; eapecially applied to 
the j^ooeM by wluoh an action ia 
oommenoed, 71; Bomotime» oailtd 
fn»n the firat word ' Piaooipe,' 7» ; 
compare 358, n. 

PrnttUB, a meadow, or eooloaed graw 



QoaMum, land purchased, opposed b 
land inheritecjj 101. 



BeoognlUo, a mode of trial by oalling 
in nnghboun to take cogniianoe of 
the truth of (Kqiuted facts, in. 
Beatum (pladtum de reoto, brere da 
recto), 73; a writ of ri^t, the 
form of action devised for claiming 
the fee. 
Baddltua, rent ; (M Index. 
Betevatio, relief, 81, n. i. 
Belerlare, to pay a relief, St. 
Belevlum, relief; we Index. 
Betnanentla, pertoanence, popetuity. 



Boednla, sheet, 59. 

Seota, a fallowing, attwidanoe at court, 

139; enitomers (ofa miller), 188. 
Seijdna, seisEs ; »■ Indoi. 
Serlantla, aerjanterla, setjeanb; ; ses 
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Servitliuii, lervice; tm Index, B«r- 

Servitui, t wrvitnilA, a right over land 
veited in nme prrsoD otlier than 
thr nwuer n( tlie luid, 185. 

Sooagium, aucftj^e ; trt Index. 

SokemuiiiiU, tet In-li 

Boliaolas, inliftbiciuitB, 59. 

SoUdns, a sbilling, 35, ». i 

Snmmonltto, a ■nmtnnna, ; 



Termlnna, term; xc Indrx. 
Toftmn, encluaun of a dwelliog-hon. 



England to Normalidj', 
Turb*,larf rarfa«l, 197. 
TurbulB, turf-gnniiid, 114, 



Unde, whereof, whwefrom. 
TTtlacare, to make an outlaw, 93/ 
trtlasaria, natlawty, 93. 

T. 
Vadium, pledge, security, 113; inort- 

Valautla, value, 96. 

V1U&, t*e Index. 

VUIenagliiin. tm Indei. 

VirgatA, a yimi-laiid, aaid to CDntain 
different quantitiei in variani local- 
itJM [15-40 aerea, Bloont, Law 
THot. g.T.1, III. 



Wainnaflnm, farming itodi, pecnlium 

agrtuolae, 113. 
'Wafaotam, fkllDw. 30i. 
'VParranlla, warTsiitiian, m« Index, 

VamntT. 
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>. p.404. 
A^tlTB dat7. 3^9' 3i'i- 
AdmlnliUsticin anlt, 184. 
JLdmbiirtnrtar, 143- 
Admittaooe (of oupjrbold tenant), agj, 

AdTamon, iij, «. 3f 3°4- 
AKrloaltnral Holding! Aata, 1S7S 

mi 18S3, 144"- 
Aidii, 4'. 47. 8j, 130. 39S. 397- 
Allen, itKttpuity of, 405. 
AlioUBtloD, 18, 100-105,133,157-161. 

aji. J34-»39- 

— rastwat on, in 6>toiit of funlly, ij. 
of heir, 101-103. 

of lord, 133,138, "I. »34- 

of kii^, 158. 

— oonilition agBiDit, 159. 

— lioence of, 158, 395, 397. 

— tiUe bj, 40J-4I9. 
Inter vivo*, 4oS'4i8. 

eonipnbory, for public parpocei, 499. 

AUano •olo, righU in, 306, 307. 

modee of Bcqntution of, 408-411. 

Alodinm, 11, t6. 

— oonrenion of. Into feudum, 31. 
Anotant dotnaane, s^i"- >> IG4> "■ 4' 
Anglo-Saxon law, 26. 

I, J9, 56-59. 



;, power of, 361-364. 
Approrement of conimnni under Sta^ 
tute of Merton, 134, 194-195, igSi 

Statute of West. II, 195, 314, 

»3l-»33- 

Bl Comnion Law, aao, n, 3. 

Appurtenant KTvitndoB, iSj r.. 1S91 

194, MJ. 



AaBlaamm Liber, 171. 
Aaiiaa, reined; bj, 108-115, '34> <34> 
185. 

— of Ndtthampton, I la 

— grand, 73. 
Attaohmont, 311. 
Attainder, 416. 
Attorney, 106, a. 3. 
Attommont, 179, 145, t6a. 

— abolitiun of, »62. 
Arowry, 351. 



Bankrnptor, 431. 

— Aot, 1S83, iSi a. 1,43c. 
Barsaln and Bala, 330. 

— effect of Statute ef Uiee on, 357. 

— ennJment of, 366-368. 
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Butard, 98, 101. 

Battle, trial by, 73, n. 5. 

Benefloift, 31. 

Board o( Agrioulture, 194, 431. 

BooUand, 11-15, 17- 

Bordaiil, 15 n. 

Boroosh BdkU>1> tenure, 4S, 96, 31S. 



BraotOQ, Henrlotu de, hia 

119. 
Brltton, in, 145- 
Brooka'a Abridgment, 171. 
Burgaae tenure, 5, 4S. 
— CHHtom of devite in, 48, 17 



Csitul qii« OJO, 310, 315. 

— • onnvejBDoee of, made good, 345. 

— (loeltiDn of. udmilated to legal 
owner. 346. 

Oeatul qae Tie, 164, a. 1. 
Chanoellor, 399. 

— early function* of, 311-313. 

— growth of hia jadioial functions, JI4, 
315- 

ChanoMT, Court of, 315-333. 368- 

ili- 
Charitable oBai, 406. 
Obarter of teoffiuent, 
CbatteU real, 141 ; 

inlereata. 
Chief, Tentonlo, p->iiitii 

tiona of, 9. 
Ohlrograpb of fine, 105. 



■44- 
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sbolition of, 48, 393. 
Chnrohea, acquisition of Unds by, i 

Clronita, 66, 117, 198. 
CletKT', influence of, 1, n. 1, >g. 
Cod« Napoleon, 171. 
Cofniaanoe, 3C1. 
CoUaterala, descent to, 97,49.1. 
Cornea, 10 ; am PrinoApa. 
Conunendatioii, 16, 31. 



Common, righta of, 134, 191-: 

of copyholil tenanta, 195, n 

197, igi, H. 4. 

— in groei, 194. 

— over encloaed landi, 196, 101. 



-diw 



linof. 113, 193. 



Common app»ud*nt, 191. 

Oonmion appurtenant, 194, 197, 

131-133- 
Commonable oattla, 193. 
Oommon flelda, 197-198, 101,419. 
Common law, origin of, 33. 

— meuingi of, 65, n. 3, I17, 341. 

— deflciencica of, 313. 

— modea i<f aoqairing figbts at, 4:1. 
Oommon Fleaa, Court of, 71, 106, 

OommouB, Incloaure of, 193-194, 419- 

430. 
Condition, 161, 161. 

— estate! npon, 164. 3S5, 1S6, 311, 
4 '5-416- 

— benefit of, can only be reserved ki 
gnntee or hii heir^ 164, 175, ». 1. 

Conditional gitli, 161, 165-169, 11a, 

193- 
Conditional limitation, 164, a. 1. 
OonsolBQtioua ObUcation, 310,314. 
Oonaidecatlon, 319. 
Continental fbudaliam, 19-31, 36. 
Contingent remainder, 166-175, 3"- 
— ' of (leehold requires support of par- 

ticuiar estate of freehold, 1G7, 373, 

— liability to dealrnction, 168, 373, 

— trustesa to proaerve, 358, n. I. 

— alienation and devolution of, 168,31)1. 

— Act to amend the law as to, 1877, 

164, 11. I, j66, a. 3, 361, 361. 
Continual olaim, 147 <•., 371, a. 6. 
Contract, a source of rights Id pur- 

■onaiu, 301. 
Conventiones, tS, 49, i53'i54, 176. 
ConTejsnoinK an^ Law of Fropvrty 

Aet, 18S1, 349, n. 3, 186, 358, n. 1, 

384". i,4'6. 
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Oonv«Tuio)ns Aet, iBSa, 417. 
Caar»jmatdag Aot, iSt)i, 416. 
Ooparosnari, 176, iSo. 
Coprhold, 5J, 188-397. 

— origrnof, 153. 

— offrank tunure, 155, n. 1. 

— alien&tion of, ig^, 195. 
by wilt, J96, n. 2, 390, 419. 

— daaoent of, 191, 414-415. 

— nofranohiMDisDt of, 194, 431, 
Coronm, ten»nt iit de, 138, m. i. 
Corporation, 218. 

Oorponal hereditMlisiits, 306, n. i. 

CorraptloD of blood, 416. 

Cotarit, Ootaetle, 34, a. 4, 30. 

Coterelll, iij. 

Ooont (QMTstiiOr 15S, ■' 1. 

Connty Ooort, 73. 

Court, of loni, I4, 27. 

— of bunilred, 9, 14, j8, 53. 
Court Baron, 14, si-j^. 

— juriMlictlDD of, ill caw of writ of 
right, 71-73. 

Court iMt, J4, 54, S5. 

Court BoUj, 290. 

Covenant, writ of, J53, 176, 17S. 

— runniug with Iwid, 4IJ, 416. 
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— to aUod Mueil, 330, 356. 
CreditDra' Blgbta, aSl-iSS, 307, 407, 

411. 
Crown, Kt Kins. 
Col in vita, writ of, 341, 343. 
OoTla B«glB, 66, 70-76. 
CurtanT, tduuit bytbe, 9fin., 174-176, 

"8,3a8,373. 
Coitom, bow diitingainhed bum pre- 

HmptioD, 1S3 n. 

— local. 51,68, 74, 135. 

— of tlie country, 414. 

— profit not olaimable by, 1S4 «., aol, 

Ciutomarr Conrt, 52, 55, 290. 
Ctutomaiy frtobold, 191, «. 5. 
dutoiOMT lair, 62, 68-70. 
Onttotuuli (oDBnteB, 50, 2 r 5. 



], bow dutin^iahed from jm- 
Juria, 188. 
Debta, we Creditors* Bight*. 
Doed, [54 K. I. 

— wben neceuary to create right, 183, 
4'J. 4M. 

Demiw, word* of, 241. 

Demurrer, 375. 

Deaoant, m Anglo-Saxon law, 28. 47. 

— in freehold!, 95-100, 419-415. 

— how reatrioted to lineal detomdaiibi, 

— in oo|.yholda, 291, 424-425. 
Deitinstlon du pire de fhmiUe, 409, 

". 3- 
SsTiM, itc 'WIU. 
IlevlMa, liability of, for ilebu of de- 

vigor, 283, 386. 
Ditnftiea, 304. 
Dianlalmw, 405. 
DUaaiain, 108, 109. 

— of rights in alltno solo, iij, 188, 
193, 197-198- 

Diaaeijor, release to, 150 a. 2. 
Diatraaa for rent in artear, 13S, 147. 
Domain Unda, 24,49, ^^i- 
Domeada; Book, 37, 50. 
Domeaday of St. Ftnl's, 24 n. 4, 49. 
Dominant tnnement, 182. 
Donla ConditlonaUbua, Statntnm 

Dob, 101, 127, 166. 
Dower, 137-129, 328, 373, 

— jointnre ban, 351. 

— mode of barring, 363, 

— write of, 129. 

Duration of KaUte, 38, 60, tSl, 309. 
DiuMa, 403. 



It, 181, 



, 184" 



409. 

— potitivc^ negative, 1S2, 187. 

— implied grant of, 409. 

— carries right to repair, 188. 
BooleaiMtioal Jnriadiotion In o 

wiU, 168. 
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Bjeotlo Fli 

'79. '43- 
X]«otinant, latioa of, itl, 177, 14^, 

296. n. 3. 
SlsKlt, writ of, 181, 41 1 . 
Mr DonuMdar, 50, n i ■ 
Emblements, 148, a. }. 



, writ of, 177, I 



Bofruiohlsament of oopjrholdi, 194, 

43'- 
Bnrolmanta, 8t>tate of, 366^368. 
Bntaili, STili of, 151. 

Entrj, right d, 109, 391. 

— writ of, in. 
B4tilUbl« eitftte, 318. 

— after Stntnte of Una, 368-376. 

— modea oFMquidtian of, 417, 41S. 
SqultTj Coarta of, net OhanoaiT. 

— follow! law, 317, 311. 
Sqiiitr of redempUoQi 1S6. 
Equltj of Stktnto, 350. 
Escheat, 43, So, 91-94, 4»5-4j7. 
Eaooage, m* Bontaga. 

Batata, in lands, oonoeptiot of, 43, 60, 
176, »ro, 309. 

— of Inlwritaiice, 18, 309. 

— ill fee umple, (k>, 170. 

oonditional, 164, 213-334, 193. 

— t<u), S33-330, 349-358, 310. 

— f^lifa, 38, 163. 






,164." 



m freehold, 310. 

— for 7ear», 163; m< I 

— at will, from year to jear, at Ri 
ance, 344, 348, 414, 

BatOTen, ounnDon of, 197. 
EvldeDoa, earl; notiooa of, 175. « 

— of iutereated witnew, 379. 
Exoeptlon, 169. 



Exeontlon, 381. 

ExwratoiT derisea, 31a, 364, : 

Bxtenta nunerti, 113-317. 



T«&, meaning* of, 6a, 71, ». 9, 

To« farm, 1 33. 

Telonjr, effect of oonTictioD for, 9>, 

436. 
FMffMtoasea, jtS, 310, 335, 355. 

— liabilit; of heir of, 33G. 
Taolbnent, 49, 413. 

— charter of, 61, 144, 145. 

— after Quia Emptorea, 138. 

— to oaai, 337. 
Feoffbr, Teoflbe, 49. 

Vendal eratwn, 33, «. 3, 36, 37. 
FendaUam, 39—33. 
Tendnm, 31. 
ridei-aonuniaaa, 317. 
Pidei laealone, suits do, 315. 
nerl tkolM, writ of, iS:. 
Vine, on alienation, 41, n. i, 158, 389, 
395. 397- 

— on admittanoe of oopjbold tenant, 
189, 393. 

rltMoflanila, 105-106, *a9ii. 

Fioea and Btfooreriea, Act Ibr alxdi- 

tion of, 106, 354, 193. 
Flnnarii, 38. 
nxtnrea, 303, >i. t. 
neta,9ii. 
FolkUnd, II. 

— grauta 0^ tl-t6. 

— poueeaorj rights OTer, 15, 16. 

— beoomea terra regis, 17, 15. 
ForfUtDTB, 91, 93, 131, 41$. 

— for breach of condition, waiTcr of, 
416. 

F^Bltuna, after Conqoeat, 34. 
Forbuaoa •ervitUt 140. 
Forinaool tenentea, 314. 
Formedon, writs of, 13B. 
FraachlM, 14, 304. 
Frankalmoign, 38, 138, 399. 
Fiank^marriaga, 101, n. 3, 337, 150. 
Frank-pledce, view of, 54, n. 3. 
Frauds, Statute of, 145, 343, 373, 

413. 
Fmudulont oonreranosa, 407. 
Fraudulent Deviaea, 8t*tata of, 

386. 
Free aerrtoea, 4S-49, 136. 



.»9J, 



be ID abejpitnoe, 14S, 



rraahold, 

363. 

Fraehold tannra, 49, 136. 161. 
Fronoh iMignftge, 111. i40B. 
Fntars enJoymant, ii{^ta at, in Tree- 

hold*, 159-175,311. 
— lighU of, oieatad l^ wkj of uie, 

Tatara omi, 31s, 361. 



OkT^lkiiid, 47, B.!, 174, n. 1, ]8ii 

40J, ». a, 4»4. 
Gtabnrt, 15 R. 
Osaith, 11. 

out, teohnicil WDBe o^ 411. 
Gifta of dhlef to fbllower, 10. 
OUnTlU, 67. 

aiouoaatar, StMate of, 143. 
Qnuit, »6o, 161, 413. 

— of Mrritnde, 183, 4IM}, 

— loat, 1S4, 4ID. 

— mxle eqoiv&lsDt to liTery, 367, 417. 
OroM, rigbtfl in, 18*, 194, loi, 303. 
Otuwdlu) In OMtkIit, S6-89, iii- 

"4. 395. 397- 

— In MMse, 47, 86, 89. 

power of father to appoint, 399. 

1^ Hother, Qnardianihlp of In- 

faata Aot, 1886, 397i i>-3- 



HAbendnm, 375. 
Half-blood, 410, 413. 
HoIt, meaning of term, 410. 

— effaot of doTiae to, 386. 

— irliea liable for •noaabn's debti, 183; 

Heira, giFC to a man and fail, 163. 

— oiutoliia>7, 19a, 391. 

— of bod;, 16], 114, 349. 



Harlot, 40, 191. 
Uido, 8, <•. I. 
Honuga, 31. 

— definiUon of, 76. 

— form of, jfi, 77, 78. 

— of Uihopa, 79. 



Homage, t 
Houore, t< 



Hundred- Court, jm Oourt. 
Hoaband, dntiea at, in raipeot of wife'i 
landa, 83, 1 01. 

— righta of, over wife'i landa, 174, 

TS, 403. 

— and wife oonddered aa one penon, 

379. 

1. 
Idiot, «M Zitmatla. 
biBloanre Acta, 195, 439. 
Inooipoteal hwreditamenta, 304, 

306, -. 3. 

— modea of aoquiring, 14S, 1S3, 40S- 
411. 

Inflmgthaf, 14, n. 3. 
InBaat, cnnTeyaaoe bj, 403. 

— oonvejanne to, 405. 
lulUkbitwita, cannot UMiohclaimprofit 

bjonvtom, 18411., 301,0.3, i°i,'*-'- 
Inlierllaiioe, word* of, 58, 60, 164, 

>6S. "«. 384- 
IsherllancM Aot, 95, 97, «. 3, 419. 

— changca effected b<r, 419-434. 
Injuria, bow differ* from Damnum, 

18S. 
Injnrtaa, ligbta ariaiDg from, 301. 
IntaroaaB tarmlnl, 341, 147. 
Interroptlon of right, prefenta pre- 



Jolnt tenaata, 374-181, 356. 
JointoM, 331, 35*. 351 «■ 
JodloatuTs Aota 1873, and 1875, 44, 

-.3.66-. 
Jndieial xooorda, 117, i34- 
JudledaiT Uw, S3-65, 118, iSf 
Jura In re ftllena, iSi, 170. 
Jnrladlotlon, grant* of, 14, 14, •- >t 
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JuiT, trimlby, IIJ, III, 
339- 

JuitlOM, 79. 
JtUtloiBf, 73. 

Jtutloiu, writ of, 83, •. 



Kindred, rights of, 13. 
ElnK, bia relation to the U.ai, 9, ■)>, 
'6. 34-37- 

— tcthegna, 17. 

— private property of, 14. 

— growth of nghts of, over anuccupisd 
land, 17, iS, 113. 

— military eervico due to, 35, 36, J34. 
Klns'i Benoh, Uoort of, 140, n, I. 
K nlt h t, 35, 39, n. I. 

— aid fbroiaking lord'i ton k, 41. 
EniBht'a fee, 35, At, n. 3, 74. 
BInlghtfaood coDipulBor;, 394. 
Knisht-Hirrioa, tenure by, 3943, 61, 

»■ 3. 134-144 
abol.tioQ of, 393 -400. 



Iduidi OlaiuAi OonaoUdatlon Aot, 

419. 
lAnooace of law, 111, 340. 
I>apae, 3S6. 

Iiaw, positive, aonroee of, 63. 

— diitingoiahed Grom cuiitoiii,64. 
Iiawlns (of dogi), 1I5. 

Iieaaa and Belease, 150 n., 178, 16], 

367. 
Leaaehold Intereste, uriijin uid hin- 

tory of, 49, 176-181, J41-141J, 

— decent of, 177, 943, 4S4. 

— derlM of, 418-419. 

— how created, 141, 14(1, 413. 

— UBM of, 348 M., 370. 

— nnderleaae or asugmnent of, 414. 
lisgal Batate, 371. 
IiefflBlatloD, direct, judicial, 63. 
Iiowee, nature of intereat of, 176-177, 

144. 



Iterant and oonoluuit, of conmottablp 

bearte, 193. 
Iilb«r» el«emo«riiB, mc Vruikal- 

lAbvrtj, Me Honour. 
Iilberain teoMMntom, 49, 138. 

— •■ eatate for life, 60, 163. 

Iilgbt, eawment of, i8>, 187, n. 3, 307, 

410. 
Iiimltation, wordi of, 58 n., lISl, 165, 

.69. 

in wilbi, 384. 

Iiimitation, period of, 109, 111-113. 

4»7- 
tiiiDltationa, Statute of, title b7,4i8. 
Iilmlted interaeta, Anglo-Saxon, ji. 
Iilttleton, Thomaa de, 141. 
Liver;, mm Onetar le J"^*" 
Iiivery of Seiain, get Seiiln. 
Iiord, Telation of, to man, is-aj, 37. 

— of diatrii-t or manor, 19, 13-15, 45. 

— relaUon of, to inhabitaDta, 37. 
to tenants, 13, 17, 45-51, 76-80, 

»3S-»39. 396- 

— right* of, over waste land, 18, 1 34, 

183, J91, i97-»o3. i3"-"33- 

— juriidiceion of, in writ of tight, 
71-76. 

IiordaUpa, teiritorial otigl n aod grow 111 

of, 18, 13-15. 
Ziorda, inflaenoa of graat, opon le^ala' 

tion. 111. ail, 134. 
IiiUMttlo, oonveyanoa by, 403. 

— ODQveyance to, 405. 

— will of, 390. 



Kasna Carta, 116-110. 

Masnnm aerrltliu), *M Orand Ber- 

Xajorlty in different tenerea, 86. 

Manor, 44, 113-117, 188-197. 

Manor Courts, 51-55, 190. 

Hanaio, 14, 43. 

Maritacluin, 101, n. i, 119, 337. 

Mark Sratem, 4-S. 

Marriage, right of lord to, 41, 47, 90, 

134-117,137, M*. 394. 397- 
— In ioeage, 47. 
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Mftrti»d wonMn, equilabls eaUte of, 
33>, 374- 

— alienftUon hj, 340-343, 403. 

— wiUof, 34J, 391. 

— huibMid may oodtsj n«a to, 3£6. 

— pnichue b;, 405. 

Huriftd Women'* FTopertr Aot, 
188a, 31J, ■. I, J40, 374, 391, n. 4, 
4°*. 

HerohMiU, Statute of, tSi. 

Merobatiuii, 154. 

Hercer, 161, 36G. 

Horton, Statuto of, 1}J, 116, 134, 



199. 



i.39. 



MiUtarr •errtoe, 3), 34, 35, 37, 13S. 

140. 
HUitaiT tsDnra, 31, 35, 39, 136, 
^ abolhloD of, 393-400. 
Ulrror of Joatloes, jii-iiz. 
Homlnc-Clft, 1 iS. 
Hort d'Anorator, Aniw of, 110, 111. 
Uortsase, 169, 384-188, 411. 

— equiuble, 413. 

Mortmain, Bbatote* restraiaing, 133, 
117-121, 137, J18, 333, 406. 407. 

— licence to hdd in, 919. 

— eva^on of provinuw *g«in(, 316, 



Oonaueit, eflecta uf, 33-44. 

law, 33. 
NorUuuDptan, Auiio of, no. 
Nolorietj, tiecenit; for, 147, 163. 
Novel iHaaeliltt, Atrize of, no, tii, 
'34. '97- 

O. 
Ooonpant, 164, n. 3. 
OSoe, inqnMt of, 406. 
Offloea, 304. 

Oiutsrlematn, 41, 39s, 397, 398. 
Outlawry, 93. 

Ownenhip, oonception oC, 305-309. 
— aaqoiotion of, 408. 



Paia, matter In, dj, n. 
PaMphenuOi*, 343. 



Faroenen, iff Ooparooaera. 

Parsa curiae, 190. 

ParUb, 44. 

PAriebionera, lepposed rii^htu of, 8, 

Parka, sDclosure of, 199, 114. 

Partloipea, 176. 

Partloular eatata, 160-161. 

Paitltioii, 178,413. 

Peeracea, 304. 

Perpetuity, rule ai^Dst, 364-366. 

Pertonal actiona, 71. 

Persoual property, 303. 

PsTBonam, righta la, m« Bitbta. 

Petitlona, refereoce of, to Cliancellnr, 
311. 

Piaoary, uonnDonof, 191. 

Placita AuKlo-Nomutnloa, iiB, h. 3. 

Plaoitomm AbbreTiatlo, 118, a. 3. 

Poae, itrit of, 73, «. 8. 

PoaiUTo Uw, 63, 65, 68. 

Poaaaaato, adaijlation of Roman doc- 
trine of, i4S-l£o. 

— flnttrU, 41a 
Poaa«Mory aotloni, 109. 
Poaalbillty, 135, 159, 16S. 
Power, a« Appointment. 
Preaorlptlon, 183-185, 410, 41S, h, 4. 

— oondition of, 1S5, 186. 

— bow diitingDuhed from dutom, 
183 «. 

— in a que eetate, 194, n. 3. 
Preanription Aot, 185, 194, 410. 
Preaent enjoymeut, right of, 159, 

31*. 
Prlmor aoialn, 43. n, 1, 395, 397. 
Primogeniture, 47, 95, 411. 
Prlnoepa, relntioa of, tooome*, ao-ii. 
PiiTate Uw, tt6, 199. 
Private i^operty in land, 5. 
ProoreaUon, words of, 113, 149. 
Profit fc prendre, iSi, 307> 408. 

— cannot be claimed by custom, 1 84 ». 
PTohibitlos, 168. 

Property, mcadngB of, 301. 
Proteotor of Bettlement, 154. 
Public land, 15. 
Pnbllo law, 30a. 
Pnrohaae, wordi of, 160, 16^. 
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FuToluaed Und, klinuttion of, la,). 
Poroluwr, 430. 

— liability of, to oestni qua uw, 317. 

— fur vklokblfl aounderation, right* of, 
407. 

ft. 
Qnanuktlne, widow'i, 119. 
QoaM ajeolt intn termimun, writ of, 

U3- 
QiM •date, I^, m. 3. 
QtiU Dmptona, Statuta of, 193, 134- 

Quit rant, 191. 

B. 

Baal aotloiu, 71, 119. 

— abolition of, in. 
Baal propart7, i77t Z°3- 

BMllat philoaopbj, influenM of, 311, 

344, 370. 4^6. 
Beoocnitio, trial by, in, iii. 
Beoogniaaiioe, 18 a. 
BecoTariM, aiS, 143, i<<3-is8. 
Bademption, eqait; of, 1S6. 
Ba-aiitr7, ooodiduD of, 419. 
Belsue, 178, 145, 161. 
Baltaf, 40, 47, 83, III. 
-^ in »ac»ga tenure, 47, 8j, 
Ballgloaia, Btatutum da, 1J9. 
Balliioui penona, inoapudty of, 179. 
Bam, lisbti in, tet Blghla. 
Bamaiudar, 163, iM, n. 1, >>6, lOj- 

a:4. 3'*- 

— definition of, 161. 

— freeliold, conditioiu of, 163-965. 

— vetted, how distinguifhed from oon- 
tlngent, 165, 311, 

— of lua^ 349, jSl, 

— tee OontiBgent Bamalnder. 
Batnaiudannaii, 354. 

Bant, 46, 47. 307, 

— ofauiie, 114. 

— different kinds of, 338, s. 3. 

— OTMtloii of, under Klatate of Ueet, 
35o,3SJ- 

Baporta, 66, 116, in. 
BeaultiOB om, 3>9> 35f- 
Baraiaion, 166, 315, 351, 159-161, 
31*. 



BtTeralon, releaaa of, to tatutnt, 1 7S, 
». 1, iSl. 

— grant of, 179, «. i, 145. '60, *6». 

— definition of, 360. 
Baveraloner, 154. 

— tenure of, ]i;o-i5i, 16a. 
Blsht, writ of, 71. 
BichU, In rem, 

n. J, 181 n., 3! 



tlonlnc, 301, n 
Bodkuishtea, 139. 
Boman law, InBoanee of, 1, n. i. 30, 

67. 119, 110, 146, 148, "63, 168- 

169, 178, 181, 185-187. 
BotnU Gnriae Basil, 66, 1 1 8. 

a. 

Bamm, Connoil of, 35. 
BolntlUa juris, 371, », i. 
Bontace, 37, 130-13^, 138. 
Saal, uw of, 57, n. 1. 
Soi(norr, 34, n. r, 49, ». 3, 55. 
Balsin, 49, n. I, 108, 179. 

— livery of. It »., 49, 146-151, 14;, 
338. 

Savlaantr, gnuid, 38, 399, 

— petit, 48, 113. 

Barrioe, 37. 

SarrioBS, hinds of, 74, 139; tre Mlli- 
tM7 aerrioa. 

— ■gricultuml, 14, a. 4, 46, ijj, 

— in aooagie, 46, 139. 

— free and base, 46,50. 51, 136. 
Berrient tenement, 183. 
Barvltndea, 181-110. 

Battled Land Aot, l88a, 164, n. i. 

Settlament, 3J7, 358, 407. 

Bhaok, common of. 7, n. 1, loi, n. 3. 

Bhellei's Case, rale in, 169. 

Bheriir, 71. 

Bhiftinxaaea, 313, 333, 359. 

Sooaga, etymology of tetiii, 45 n. 

— tennre, 46-48, 138. 

— free and villein, 46, n. i . 

— descent of lands in, 47. 9J. 

— conversion of military tenures into, 
395. 397> 399- 
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Boonunni, 45. 

Speolal oooapAat, 164, n. i. 

SpMlaltr debta, 183. 

SprlnalnK iiaat, 3IJ, 333, 359, 360. 

Stspulls, autatom de, 181. 

Statute law, 116, 117. 

Btillioldium, 307. 

Strlot Httlement, 155, a. 3. 

Subinfeudation, alH^tion of, 134. 

BnbjBot of rif^t, 300, 301. 

8nbpi>eiia, vnit of, 394, 31']. 

anbatltntloD, 170. 

8aocMalo per onlTBraitetem, 380. 

BnooeBilPD, title by, 419-415. 

SuSeisnos, tenant at, 145. 

Salt of Oonrt, 45 «. , 1 39. 

Surrender, 4I3. 

Surrender of oopyhold, a93-i95. 

tn uie of will, 196 «. t. 

BnrriToraMp, ]75-}8i. 

T. 
Tell, j» Xetate Toll 

— eorlieat mention of eatale, J35, 131. 

— mole, female, 349. 

— ipedAl, geavrti, 249. 

— after pqegibility of iwae eitdoct, ago, 

Hi- 

— mode of barring eriate, J51, 157. 

— olienatiiin of estate, 151, 354, 15 j. 
Toltomm'* Oaae, 355-358. 
Teohoioal termi, 57, 59. 
Tenant In oapite, ne Oapite. 
Tenant In oommon, 376, 379, tSo. 
Tenemante, 71, n. 5, 314, n. 3. 
Tenendum, 60. 

Tenure, growth of, 16, 31-31, 37-38, 
45-49, 60. 

— dIHereDt bindi of, 136-144. 
—after Quia Emptorei, 135, 351. 
Tarm, meaniiig of, 176, r. I, 145, 414, 

■.3- 
Termor, tee Lew o e. 
Tenna of rear*, 176-181 ; tet Ziease- 

hold Intereata. 
Terra r«sla, m* TolkUnd. 

— dominioo, 14. 
Text-books, 119, 311,341. 
Thesn>land, 11, h. i. 
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Thecn-Und law, 15 r. 
Thagma, ralation of, to king, ii, 17, 
38. 

— pass into tenants in capita, 30. 
Thins, meaning of, 300, R. 1. 
ThinKS real, peroonol, 303. 
Thornton, Gilbert de, ill, n. 1. 
Time Immemorial, 195, 410. 
Tithes, 307. 

Title, meaning of, 401. 
TiOaa. dossifieation of, 431. 
Tolt, writ ot 73, n. 8. 
Torts, joi.a. 3. 
Toom of Sheriff, 55. 
TovnsMp, 5. 

— oouH of, tee Tillosa aosemblj. 
Trader*, liaUltty of heir of decease'!, 

184. 
Troditlo, 146. 
Tronamntation of ponession, ukk 

miaed with or without, 319, 355. 
Treapoas, action of, 338, ■. 3, 375. 

— action of, by copyholder sgminat lord, 
194. 

Trinoda neoessitoa, 13, 13, 36, 38. 
Tmstee, 356, 373. 
TrusU, 348, 373. 

— implied, 373. 

— creation and transfer, mode of, 373, 






Q of, 191, 197. 



Underleaaa, 414. 

ITaaga, inflaence of, 3J0. 

Uoer, extent of powsr of, over property, 

305. 
ITae* of land, early history of, 3it!- 

333- 

— eirly reocgnition of, 318. 

— odTantogas of, 318-310, 

— nature uf obligation oonatitatiiig, 

— will of, 336, 331, 

— who «ap*bl* of hnlding te, 337. 

— who citable of teking, 331, 333- 
335- 

— fiillaw l^t.1 roles, 337. 

— creation and alienation of, 318-330. 
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— eoavesmoet by oestui que dw niMla 
good, 345- 

— bMoms legal enate*, 34S-3S4- 

— uaual later lenaa at, 348, ti. 3. 

— upon Diei, 370-371. 
Uma, BUtnM of, 347-354- 

-- effecta of, upon convejanoiiij;, 354- 
364- 

Hpon will., 37S, 383. 

tTauoaplo, 186, n. 1. 
Uinrr, penalties oF, 1S4. 
Uaua-frootua, 17S, 170, 3J7. 



Vsatry of parUh, S. 
Vtoe-aomaa, ite Sheriff. 
Villa, 43. 

ViUase aaaemblr, 8, 14, j~, 53. 
Village QODunimltias, 4. 
vmein., aSn-.SO.S'- 

— in grots, regardant, 51, a. j, 146. 

— customar; rights of, ji. 
ViUenssium, 51, 138, 15J, 157, aSg, 
~ purom, privilegiatum, 11,^. 

— remedies of teoant in, 1^3,154. 

— alienation of, 155. 
ViTUm Tadlnin, 184, 
Voluntary siCta, void ag&imt pui^ 

chasen, 407. 



Warda, Court of, 394. 

— abolition of, 395-397. 
Wardahip, 41, 81, 86-90, 137, 395, 

397i 39^ I "ea Ooardlan. 
Warrantr, Son., 165, 113, 151-159. 
Warranty, lineal, collateral, 153. 

— voQcbiog to. 80m., ajSn. 
Warta-laad, early riglite over, 17, 18, 

iS. 191 ; Me I^rd. 



Wateroonraaa, 307. 

Waya, 188, 307. 

Waatminater II, Statnts of, 111. 

lafi, 131, 381,313. 
'Widow, mairinga o^ 90, 130: n< 

'Will of landj, inlroduoed b; tlergy, 

— in Anglo-Saxon law, 13, 15-16, 17, 
-. I, 48. 

— abolished after Conqmert, i3, loa, 
168, 377. 

— ouaUnnary, 48, 171, 381. 

— of eopyholila, 196, n. 1. 

— of use of lands, 316, 331, 377. 

— effeet of Statute of Uses on, 34e^ 
347. 353. 378, 383- 



- effect of 3 Car. II, a 
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— of freebolds, under Statute of Hen 
VIII, and 1 Vic. 0. a6, 378-391. 

— huw it dilfen from will of psraotHJ^, 

380-381. 

— d'lemnitiea, 379. 

— oonstruoUon of, 383-385. 

— speiiks from death, 385. 

— revocation of, 387, 391, 393, 

— of married women, 341, 341, 391. 

— uf li'eeboIdB, leawholds, oopyhulds, 
41S, 419. 

'Wllla, Statutes of (Henry VIII), 3S7- 

390- 
WlUa Aot, 390-39J. 
Wltmiageinol, 11. 
Witneaaaa te will, oredibility of, 379. 
Writs, form* of (ees Tariaus titlea), 

7«. 73. 74. "7. ■99' 

— new, provided by Connoil, 178-179. 
Writa, new, tinderStatute of West. II, 

e- J4. 333-3i4- 

— putohaae oF, 157. 



Toar to year, tenant from, 144, 414. 
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